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RIGHTS AND REASON

By Joseph Agassi*

1. HUMAN OR UNIVERSAL RIGHTS

The philosophical literature these days is increasingly concerned with human rights. This is an unusual phenomenon. The concern with rights different citizens have in different societies is legal rather than philosophical. It is frequently somewhat a technical matter for jurisprudence to decide exactly what rights a citizen has in a given situation and how he might best exercise his rights. Often, to be sure, the legal technicalities involve matters of principle, and if so these should be made explicit. For this, too, there is a need less for philosophy and more for jurisprudence, for detailed legal study. For example, the problems concerning interests of third parties ─ related to the questions of when is a third party an aggrieved person, so-called, and what are the rights of the aggrieved third party ─ have been taken up, in the sixties, by diverse federal courts of the United States, with the aim of increasing individual rights when these are encroached upon by public agencies.1 Although this may call for much philosophical commentary, it is clearly more a legal matter than a philosophical concern. Even the broadly philosophical question of rights within a legal system requires a greater degree of legal than philosophical considerations. Recently H.L.A. Hart, the foremost living legal philosopher, has cited Sir Henry Maine (1891) and William Warwick Buckland (1950) approvingly to support his view that even "Roman law never achieved a clear concept of a legal right." 2 It is not clear to a philosopher what "a clear concept of legal rights" might be, and a philosopher like Hannah Arendt never.  concerned herself with this matter when she expressed her admiration for the rights of a Roman citizen to his privacy.3 Regardless of whether we admire or deplore this, we can agree that at least in principle a Roman citizen had more rights and prerogatives within his family than any modern civilized law would ever permit. A philosopher with only a modicum of sensitivity can say that although Rome was not a democracy, and even though in Rome the rights of women and children (not to mention slaves) were not recognized, the rights of citizens to privacy and to be free of the need ever to prove their innocence have nevertheless become the foundation stones of modern liberal individualistic democracy. Here, the contrast between legal principle and legal practice ─ even the conflict between them ─ are matters for jurisprudence proper, and for contemporary or historical studies of law, rather than for philosophy or legal philosophy or its history.
The concern Jeremy Bentham had with rights, which has recently been revived by Hart, is indeed philosophical ─ yet defunct. Assuming rights to be social or institutional, and assuming duties to be individual or personal, we have here a problem and its solution readily available. The problem is of concern for classical individualistic philosophy, since that philosophy was reductionist ─ that is to say, its program was to reduce all sociology to individual psychology (or moral philosophy, to use the proper term); the question was how to reduce the individual's rights, which are social, to laws governing individuals alone. The answer, to repeat, is by way of seeing one person's rights as other people's; duties towards him.

I consider the current debate about Bentham's view to be a mere remnant from an old discussion. The problem he had is not shared by contemporary writers who reject the reduction of the individual and society to each other.4 Clearly, rights are both one's legal due as a human being and as a citizen and are the . prerogatives and terms of one's social position, job, or office (the latter are often designated as rights-and-duties, or the authority invested, etc.). And, as long as we do not intend to reduce all these"legal rights and duties prescribed by laws to moral rights and duties invested in any individual by virtue of his being human, it is of little interest to ask ─ as the present-day Benthamite philosophers do ─ whether we can further reduce these to moral duties alone. Yet, the human rights literature discusses this; it asks, does one have moral rights, that is, final and irreducible rights as a human being, no matter to which society one happens to belong? This ploy evades the major problem with all reductionism, rooted in the austerity of the reductionist program, which is to explain the variety of human societies by the universal human nature plus the variety of physical condition (Montesquieu) and traditions (Toennies). (This is especially difficult in view of the fact that the variety of traditions, too, must be reduced ─ so that ultimately we have only universal human nature and varieties of physical conditions; John Stuart Mill.) But if we cannot reduce law to morality, the question is unimportant.

Not only is reductionism passé; the whole intense concern with human nature, upon which it has focused attention, is now passé as well. For, it amounts to the search for the ultimate qualities that make humans human, be these a Platonic idea or an Aristotelian essential definition. This approach is rejected in the name of Darwinism, of positivism, of methodological nominalism, of the reluctance to claim finality for any human science, and of other philosophic considerations. Yet the study of human rights overrides all these objections.

Let me expand, then, on the definition of human rights. In some legal systems individuals may have rights known as human rights, ascribed to them, and possibly also taken away from them under certain provisions of the penal code. Such matters concern jurisprudence, not legal philosophy. By contrast, the human rights that legal philosophy considers as not dependent on any code, are universal and so inalienable ─ not transferable, non-negotiable, and not renounceable. They are shared by all humans as such; to assume that human rights exist, yet to deprive any being of them, entails the denial of that being's humanity. It is an interesting question, for example, whether Adolf Eichmann had such

rights. Because I, for one, tend to answer in the negative, yet do not like my tendency to do so, it is easier for me to say that perhaps no one has" this kind of human rights; human rights are a mere utopian dream.

Perhaps, then, unlike the human rights as recognized by one land, we may view as human rights what the Charter of the United Nations declares human rights to be, or the recommendation of its Commission on Human Rights, or the international covenants it sponsored, or the Universal Declaration of Human Rights adopted by its General Assembly. Yet, the very inability to specify precisely what the United Nations law is ─ as evidenced in the previous sentence ─ not to mention the view that it has no, or almost no, validity,5 and the problems of its interpretation, domains of applicability, and relations between national and international law involved 6 ─ all make it difficult to know precisely what is being discussed. Even if there were a specific, clear-cut, international law enumerating human rights, it would hardly constitute a philosophic topic. The question, for example, of whether Eichmann lost his human rights as defined by international law, would be a legal question, not at all a philosophic one, nor of any specific philosophic concern. The fact that international law is meant to apply to all humans does not mean that I it is intended to apply to all humans as such. By definition, and , regardless of our knowledge or ignorance of them or of any of their characteristics, human rights are the rights of all humans by virtue of their being human and by no other virtue. Thus, human rights conceived philosophically apply to a slave who died thousands of years ago; but not the international law of human rights, even at its very best.

Thus, we see that the philosophical problem involved with human rights can easily place us in a further quandary, and this makes it questionable whether we should pursue the subject in the first place.

Let us take an example. Perhaps those who oppose capital punishment will find it easier to endorse the claim that human rights exist than those who support it, since the supporters of capital punishment will have to explain how it is that they permit I the execution of an individual without being able to abolish his human rights. But this is an error: anyone adopting this kind of consideration will have to be a pacifist at least in politics if not also in ethics (that is, refuse to shoot in the battlefield, if not also to defend oneself against a direct assault on one's body). Hence, it looks as if we are better off without having human rights. But this is not so. We have, at the very least, human dignity as a moral right. Suppose we do not ask whether Eichmann had human rights; we are still bedeviled by the question, did he lose human dignity or is this dignity too inalienable?7
We now come to the difference between a universal legal right ─ (legal) human rights proper, and universal moral right ─ human dignity. For classical thinkers who reduce society to individuals, social law to psychological law, jurisprudence to ethics, the question hardly obtains. For others the question holds, and fiercely so. And atop two very tedious matters of ultimate law and ultimate morality, there lurks the more irksome topic of their mutual concern. Moreover, it is not at all clear that final law and final ethics can co-exist; the traditional philosophic literature , is reductionist, and so allows for only one of the two. Plato sees (in a famous passage in his Republic) the ideal or proper State law as moral law writ large ─ that is, morality is rooted in politics ─ while John Locke sees the situation as reversed ─ that is, ideal politics are based on morality. But can we speak of final, legal and moral principles as distinct yet combined? Are they even mutually consistent? How should a philosopher approach such matters when all traditional tools fail?

The answer .to this central question of procedure, everyone agrees, must in such cases ensue from the examination of the context in which the question arises. We must, then, return to the current context of the concern with universal human rights, and its contemporary origins in jurisprudence.8 Jurisprudence has recently given rise to two central concerns of philosophic import: one concerns victimless crimes, so-called; the other has to do with crimes against humanity or war crimes. These are the two topics, then, to which the present study will pay central attention. We need not be surprised at the fact that these are extreme cases ─ crimes against no-one and against everyone. For, it is usual that the problematic shows itself in the extreme (or that it becomes the extreme). What one might also expect is that the two discussions, running from opposite extremes, have opposing tendencies. Yet, I shall argue in the present study, they come surprisingly close together.

2. VICTIMLESS CRIMES

The discussion about victimless crimes was raised by the celebrated Wolfenden Report which pleaded to abolish the laws against homosexual practices in private between consenting adults.

It was evidently a liberalizing plea, which can and should be Jo" generalized to all clearly victimless acts that are listed as crimes in some code under discussion, such as prostitution, gambling, drug taking, and suicide, perhaps also abortion, whenever they clearly impinge on neither the public's rights nor the rights of individuals, other than the actor himself. Lord Devlin declared that the law is based on convention, convention on the will of the public, and that the public will is autonomous; the law against homosexuality, he concluded, may very well be properly supported by the mere public revulsion against its practice. To this Hart responded by saying that it is not the foundation of law that counts but its adequacy, and we are morally bound to attempt to improve it.9
It is a strange fact, hardly noticed by legal commentators on the classic and famous Devlin-Hart debate, that the most important , traditional argument against homosexuality has been silently dropped. The root of the prohibition, it is well-known, is biblical; ! the traditional Christian argument against it is Thomist: it is against human nature. Legal philosophy ─ just as all Western social and political philosophy ─ sought to justify the law, and appealed since antiquity, bullishly to Nature and bearishly to convention.10 It is clear that it is most unconvincing to appeal here to the authority invested in the law by mother nature without declaring that the act of homosexual intercourse is unnatural. In this way the Catholic school of legal philosophy was left out of the J dispute, and, indeed, it preferred not to join in. This enabled t Pope John Paul II to speak against it unimpeded, through clearly he too felt the need for a concession and condoned "homosexual orientation" ─ meaning, presumably, homosexual love unconsummated. The reason for this drastic, though tacit, change is the intimation, first made public in the Wolfenden Report, of the surprisingly wide appeal of homosexuality in one form or an: other.11 Let me observe at this point that since conventionalism is traditionally a weaker foundation of law than naturalism, Hart! had an easy battle to win. 
Indeed, Hart did win. Though the situation is still not very clear ─ it never is ─ it is not difficult to declare that the consensus is clearly that Hart has won. This is not to say that it is the end of the story. On the contrary, it is only its beginning. Philosophically, it is evident that the traditional legal philosopher's concern with an ultimate foundation of law ─ whether in human nature or in arbitrary convention ─ has been replaced by a more dynamic reformist approach which raises myriads of problems for philosophy in general, and for social and political philosophy in particular, and calls for a new legal philosophy altogether.12 Legally, the question is, who is really an aggrieved third party in cases of victimless crimes, and under what conditions? We have to study this question, legislate in defense of the aggrieved, and abolish the blanket laws against all victimless crimes now on the books. With little social and political knowledge we can see that this move is not only liberal and liberalizing, but also ─ that it requires a certain level of public social maturity. Hence, there is much to be done in this direction by way of research, legislation, and the education of the general public.

Thus, to cover this philosophic implication of jurisprudence, not only do we not take recourse to any ultimate principles ─ we assume that we do not possess them; we may postulate them as regulative principles or as ideals (in the very sense in which Kant has introduced this terminology); but as long as we agree that our moral views are improving with time and that we have to better our laws in order to keep abreast of moral progress, this point of philosophic implication of jurisprudence is well. covered.

3. CRIMES AGAINST HUMANITY

The case of crimes against humanity or of war crimes is very different. Of course, crimes against humanity can be, and all too often are, committed in the absence of any war. Yet, for obvious technical reasons they have come before courts as war crimes as a consequence of wars, or rather of the victories of the enemies over the offenders. Furthermore, the legal problem lies in the fact that the criminals may raise the defense that they were fulfilling orders and that usually (except for citizens of Nazi Germany etc., really), orders are not legally binding except on soldiers, especially in times of war, so that the soldiers under order to commit crimes face a predicament. This holds for any crime at all, against humanity or against any specific law of his country; but a legislature is required, perhaps with the aid of the judiciary, to remove inconsistencies and double-binds that may occur in the law quite inadvertently. The case comes to loggerheads when international law, or an international court of law, considers an act, say genocide, a crime against humanity which cannot possibly be condoned by the law of the land. Hannah Arendt (Eichmann in Jerusalem) stressed and endorsed Eichmann's claim that he acted properly according to the laws of Nazi Germany and had, under that law, no option but to commit the atrocities he committed. What Arendt ignored is that Israeli law, and even international law, need not, and did not, consider genocide legal under any condition. Yet international law recognizes the duty of a soldier to obey an order. Here is the conflict in international law.

The locus classicus of the discussion of this matter is Yoram Dinstein's The Defence of 'Obedience to Superior Order' in International Law (1965). In it Dinstein demonstrates that international courts repeatedly clung to one or the other horn of the dilemma, either putting the entire blame on a soldier who executed an immoral duty ─ although the penalty could be reduced under mitigating circumstances ─ or acquitting him. This fact, incidentally ─ that a compromise can be effected only when the accused is found guilty ─ tips the balance in favor of one horn of the dilemma, especially in the case of Nazi war crimes, where acquittal was intolerable.

Dinstein offers a resolution that is extremely intricate yet has a fairly straightforward outcome. He perceives the facts as both unsatisfactory and yet as offering a modicum of precedence for his new solution. Here we may ignore this part of his work as either too specific to jurisprudence or as a case in favor of a more general problem of reform rooted in precedence, like the problem of the reform of language, which, being linguistic is rooted in current usage, yet being a reform is a selection and improvement ─ as noted already by Dr. Johnson and Dr. Priestly in the eighteenth century. But since usage is of no concern to the present essay, the intricate part of Dinstein's solution may I be ignored here. His solution itself is relatively straightforward. In law, usually, ignorance of the law is no excuse; in international law, he suggests, it may be. And then the guilt of a guilty party will also involve guilt through knowing that one is doing evil under international law, so that not all who plead a defense of obedience to superior orders should be deemed accountable. Dinstein's solution depends on diverse factors, but hardly any of them philosophically significant. The main point he offers is a change of attitude towards the plea of ignorance of the law. This plea is usually rejected, but for technical reasons rather than for reasons of principle. This is evident from the fact that at times such a plea is fully acceptable, and indeed, leads to the principle that retroactive legislation is forbidden in cases where this may cause violations of the law necessarily committed in ignorance. On the contrary, were there no insurmountable obstacles for it, were the situation such that the law were generally known, we would have preferred to consider ignorance of the law an excuse. Moreover, as Dinstein argues, there is here a fine line, which is at times hard to draw, between mistakes of facts that are ─ on occasion admissible pleas and mistakes of law that are not.

The moral of the story is that we should all Endeavour to make international law known to soldiers everywhere ─ within the reasonable limits available, of course. Unfortunately, the fact that at the Nuremberg trials (and other trials) the international tribunals squarely attributed the blame to subordinates executing crimes in obedience to superior orders on moral grounds alone, has : led to a disregard of the law and to the claim that every citizen I ought to refuse, in peace or war, to obey all orders that conflict with morality. This fact makes it universally to consult the books of law ─ national or international. Clearly, consulting one's own conscience may lead to bizarre consequences. And so, rather than try to study the law, philosophers disturbed by this fact tried to study morality, especially my duty not to violate your rights. And rights that are not written in any book of law are human , rights (by definition).

4. RIGHTS AND REFORM

Hence, a curious phenomenon arises here. Hart, who advocates moralizing the law, is one of the people who advocates the study of human rights. Yet the finality of this topic runs against his reformism. Dinstein, who recommends a reform of international law so as to make it all the more applicable to war crimes everywhere, sees no need for the study of human rights, yet his demand that international law be recognized everywhere, as overruling all national law and all superior order, calls for the study of the universal; of human rights, indeed.

Yet just as Hart calls for improved moral standards, and so implicitly postulates an ideal of morality or a regulative principle of it, so does Dinstein call for an improved international standard and so implicitly postulates an ideal of human rights or a regulative principle of it. This means that we need not claim the ability to produce the ultimate canon of duty or of rights.13 I therefore expect the present debate on human rights to peter! out unless it finds a more solid problem that invites a renewed and more profound discussion. Perhaps it is rooted in the fact that we cannot have, even in principle, my ideal book of law, as I have argued elsewhere.14
But, before leaving the present discussion we may ask, is the study of human rights superfluous right now? Is there no problem pending? What is the case of Eichmann?

The case of Eichmann has aroused much agitation allover the civilized world, and not for the drama involved alone. With no shred of excuse for his unimaginably grave crimes, people felt that the trial was a farce, because his guilt was a foregone conclusion, because he had been kidnapped in order to stand trial, and perhaps because other factors too deprived him of his rights; perhaps. That is to say, the question that upset many, and received little articulation ever, was, is a monster like Eichmann '" still human? This is why Hannah Arendt's misconceived defense of him aroused interest. This is why in 1978 the philosopher Paul K. Feyerabend, one of the most famous or notorious philosophers alive, sided with Hannah Arendt and against the tide of opinion.15 

Was Eichmann human? I do not know. But, I contend, the problem is not pressing, since even on the supposition that he was not, no individual had any right to harm him as only a court could adjudicate such a grave matter.

My discussion, then, is concluded by the claim that postulating final or natural or universal or human rights and duties as mere regulative principles suffices for all pressing purposes, though we cannot prove that this will always be so. This, however, does not mean that there is no point in discussing the final rights and duties, in attempting to offer some rough characterizations of them. Indeed, at least some philosophically important ─ and thus practically significant ─ conclusions may immediately follow from such a characterization.

The only study attempting such a program is, to my knowledge, Ronald Dworkin's Taking Rights Seriously (1977). Dworkin's rejection of classical individualistic reductionism and repudiation of classical collectivism are expressed in his view of individuals actually having legal rights even with no law ─ explicit or due to precedent ─ affirming them, that is, final or universal or human rights or natural rights. For my part I find it hard to ascribe some legal rights to a citizen of a country in which these rights are explicitly denied to him: it makes every legal system that recognizes slavery inconsistent; and if one shrugs a shoulder and says, so much the worse for slave societies, then I would point out that in no society on earth are women equal to , men; and if one views this as too finicky, then I will speak of children's rights, since the only way one may logically deprive children of any universal right ─ for example, the right to refuse instruction ─ is either to declare the right not natural, that is, not universal (but legislated in a specific code), or to view children :as non-human ─ a move taken by Immanuel Kant in his On Education, because in a liberal stance he admitted the right to refuse instruction a natural or universal human right. Dworkin does claim "the right to equal concern and respect" to be universal, and so embodied in every legal system, regardless of its not being included there explicitly or by precedent. This leads him to problems that he mitigates by the introduction of uncertainty. It seems, then, as if the uncertainty as to whether the law includes natural rights is shifted to the uncertainty as to what exactly they entail in terms of legal practice. This appears to be a useless move, but it is designed to make operative the idea of rights as a regulative principle, and thus lead to repeated improvement. I am far from being averse to this technique, yet I cannot overlook the fact that not all legal systems have this operative liberalizing effect built in.

It is therefore not surprising that the prime example Dworkin uses is the Warren Supreme Court, whose philosophy he explicitly defends. It is likewise not surprising that he covers Hart's contribution and the debate over it. Yet he ignores the opposite case ─ the case where international law may overrule national law if the latter condones crimes against humanity and, possibly, also slavery. This would be a better view of things than reading an anti-slavery law into a code that regulates slavery, as Dworkin apparently does.

For, it seems to me, that we need the operative value of the liberalizing regulative ideas to work in this direction as well, that the international front is no less important than the home front. And this is, hopefully, the right direction. Let me illustrate this with recent events. When Daniel Moynahan, during his all too brief stay in the United Nations in the capacity of a United States ambassador, broke all tradition and openly spoke his mind about the violation of human rights in Third World countries, he was forced to resign. When President Carter insisted on implementing the Helsinki accord, he did so partly in order to turn a blind eye to atrocities in the Third World and in Saudi Arabia, but, more significantly, in order to intervene in the internal I affairs of Soviet Russia and of other countries. His move was met with alarm by West European political leaders who declared his move to be absolutely out of court. Within a few months he won and his attitude is now commonplace with the same European leaders who were so shocked by it at first. Nonetheless, all this still needs to be applied to Saudi Arabia.

Both international forums and individual deliberations about ideals of rights and duties, then, may contribute towards the improvement of the law of the land. In this essay I have focused on the two extremes, the victimless crime and the crime against humanity, or the liberalization of law by moral considerations and by international considerations, as the most obvious extreme cases. I have tried to argue that though we have no formula for final and universal principles of human rights and duties, we can discuss them and implement the results of our discussion with some measure of progress; that, in particular, we may raise the standards of what we ─ as individuals or as a community of nations ─ consider to be the minimal requirement of the law and of law abidance.

Clearly, raising standards is a matter of both practical and intellectual value: the fact that the Russian constitution is such an utter lie makes it not only useless but also unproblematic and thus uninteresting. It is also obvious that raising the standards of respect for human rights ─ whether individual rights or national rights for self-determination ─ is a matter of law- enforcement, whereas raising the standards for victimless crime is a matter of liberalization and of sifting the victimless act from those acts that lead to suffering. For this we need to educate the citizens to moral autonomy. Indeed, it is now increasingly apparent how very great the need for education is. There is a popular call for legislating and enforcing laws against victimless crimes; the demand is strong when these are widespread, meaning that individual citizens wish to be protected from their weaknesses by law.16 Common to all such cases is the demand for laws . not sufficiently respected by the community at large, a demand so harmfully and flagrantly violated in matters of traffic law violations ranging from minor violations of local ordinances to manslaughter. It is evident that the use of regulative principles in jurisprudence must be checked by the need for an empirical base for testing ideas and for raising problems, as well as for control by the principle of practical respect for the law. Since this principle is deemed universal, it is part and parcel of our , idea of human rights. This should prevent our idea of human rights from being utopian, though we hope it should keep it progressive.
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