אוניברסיטת תל אביב

הפקולטה למשפטים

בחינה בקורס גיוס הון בחברות הייטק –ההיבט החוזי המעשי.

1411-5819-01

גב' אריאלה להב

סמסטר א' 2007

מועד ב' –
מספר תעודת זהות:__________

מספר מחברת______________

אין לכתוב במחברת. יש להחזיר את השאלון בתום הבחינה.

משך הבחינה: 3 שעות. לא תינתן הארכת זמן.

חומר פתוח. ניתן להשתמש במילון אנגלי עברי.

הבחינה מורכבת משני חלקים: 

חלק א' סדרה של 9 שאלות. יש לקרא את ההנחיות ולסמן "כן" או "לא" בלבד במקום המיועד לכך, על גבי הטופס.

חלק ב': קטע מהסכם. עליך לקרוא תחילה את כל ההסכם ואת ההוראות  ולענות במקום המיועד לכך על גבי הטופס. אין לחרוג.

הרכב הציון:

חלק א: 45 נקודות.

חלק ב: 55 נקודות.

חלק א'

א. את/ה משקיע בחברת סטארט אפ. בסדרת ההסכמים שקבלת מעורך הדין של המשקיעים החדשים הופיעו התניות הבאות. האם תהיינה מקובלות עלייך? יש לענות ב: "כן" או "לא", בלבד, ללא הנמקה וללא הצעת חלופת פשרה, לגבי כל אחת מההתניות. חלק זה יזכה אותך ב-5 נקודות לכל שאלה ובסך הכל 45 נקודות.

If Founder's employment shall be terminated by the Company for “Cause”, or shall be terminated by him at will, other than as a direct result of a deterioration in work conditions, all of his unvested shares at such date shall be repurchased by the Company for their nominal value.
1. כן_X_; לא__.  כמשקיע קיים במרבית המקרים האינטרס שלי אינו שונה משל המשקיע החדש.
The shareholders undertake that as long as they hold shares of the Company and for a period of twelve (12) months thereafter, they shall not, anywhere in the world, participate, as employees, independent contractors, consultants or otherwise, and shall not directly or indirectly participate in or accept any position, proposal or job offer that may directly or indirectly compete or harm the Company, or in the field in which the Company engages, engaged or is about to engage.

2. כן__; לא_X_. לא אסכים לאי תחרות.
The Company hereby represents and warrants to the Purchasers, and acknowledges that the Purchasers are entering into this Agreement in reliance thereon, as follows
3. כן__; לאX__.  אני חלק מהחברה ואף שהאחריות אינה במישרין עלי אך אסבול אם תידרש לשיפוי וכיוון שזו עדיין חברת סטארט אפ אדרוש שחלק מהסיכון יתחלק עם המייסדים.
If, in the good faith judgment of the managing underwriter of such public offering, the inclusion of all of the Registrable Securities requested to be registered would materially and adversely affect the successful marketing of the offering, then the amount of the Registrable Securities to be included in the offering shall be reduced and the Registrable Securities and the other shares to be offered shall participate in such offering as follows: (i) first, 67% of the Ordinary Shares to be included in such registration by the Company, (ii) second, the Registrable Securities requested to be included in such registration by the Purchasers.

4. כן__; לא_X.  בכל מקרה לא אסכים לעדיפות של החברה.
Without the consent of any holder of Registrable Securities hereunder, the Company may not grant to any holder of securities of the Company registration rights inferior to, or pari pasu with, those granted hereunder.

5. כן__; לאX. בכל מקרה לא אסכים למתן זכויות עדיפות.
 The Company shall not enter into any agreement granting any holder or prospective holder of any securities of the Company registration rights superior to the rights granted the Holders hereunder without the written consent of the holders of a majority of the Registrable Securities.  

6.  כן X_; לא__. ראה 5
 Each Holder will, if Registrable Securities held by such Holder are included in the securities as to which such registration is being effected, indemnify the Company against all claims, losses, damages and liabilities (or actions in respect thereof) arising out of or based on any untrue statement (or alleged untrue statement) of a material fact contained in any such registration statement, prospectus, offering circular or other document, or any omission (or alleged omission) to state therein a material fact required to be stated therein or necessary to make the statements therein not misleading, or any violation by the Holder of the Securities Act, the Exchange Act, state securities laws or any rule or regulation promulgated under such laws applicable to the Holder, and will reimburse the Company for any legal or any other expenses reasonably incurred, as such expenses are incurred, in connection with investigating or defending any such claim, loss, damage, liability or action, but in the case of the Company, only to the extent that such untrue statement (or alleged untrue statement) or omission (or alleged omission) is made in such registration statement, prospectus, offering circular or other document in reliance upon and in conformity with information furnished to the Company by such Holder. Notwithstanding the foregoing, the liability of each Holder under this subsection shall be limited in an amount equal to the net proceeds received for the shares sold by such Holder, unless such liability arises out of or is based on willful misconduct or fraud by such Holder. 

7.  כן X_; לא__. 

At any time until an IPO, each Purchaser shall have the right of first refusal to purchase, pro-rata, all (or any part) of New Securities (as defined below) that the Company may, from time to time, propose to sell and issue.  Such Purchaser's pro rata share shall be the ratio of the number of shares of the Company's Ordinary Shares (assuming for purposes of this Section that all Preferred Shares have been converted into Ordinary Shares) then held by such Purchaser as of the date of the Rights Notice (as defined in below), to the sum of the total number of Ordinary Shares issued and outstanding as of such date.  This right of first refusal shall be subject to the following provisions: 

8. 
"New Securities" shall mean any Ordinary Shares or preferred shares of any kind of the Company, whether now or hereafter authorized, and rights, options, or warrants to purchase said Ordinary Shares or preferred shares, and securities of any type whatsoever that are, or may become, convertible into or exchangeable for said Ordinary Shares or preferred shares; provided, however, that "New Securities" shall not include securities offered to the public in an IPO.

9. כן _; לא_ X _. יש ארצה עדיפות למשקיע כשאני לא נהנה מזה.
Survival of Representations.  All representations and warranties made by the Company and the Founders in Section 3 of this Agreement shall survive the Closing. 

10. כן_ לא_ X _.  הואיל ואני חלק מהחברה ואף שאין לי אחריות ישירה כאמור ארצה שהמצגים יהיו  מוגבלים בזמן כלפי המשקיע הבא.
חלק ב' 

ב. את/ה עורך/ת דין במשרד העוסק בגיוסי הון. זה עתה סיימת לכתוב טיוטת הסכם לבקשת הלקוח. עורך הדין הצעיר ממך מבקש הסבר מדוע סעיפים מסויימים נוסחו כפי שנוסחו. ההסבר שלך הוא כי ראשית עליו להבין את מי הוא מייצג. את/ה מבקש/ת מעורך הדין להסיק מי הלקוח ואז לנמק את הבחירה. 

יש לקרוא את כל ההסכם תחילה. לאחר כל סעיף יש מקום לנמק מדוע הסעיף הוא לטובת הלקוח ועל מה אפשר יהיה להתפשר אם הצד השני יבקש לשנות או למחוק את הסעיף. יש להרחיב במקום המיועד לכך בלבד. ליד כל סעיף מצוין מספר הנקודות שהוא מזכה ובסך הכל 55 נקודות.

ב.1. (5 נקודות)
לאחר שקראתי את הטיוטה מסקנתי היא שככלל היא לטובת המייסדים שכן אילו הייתה לטובת המשקיעים הייתה מעניקה להם זכויות חד צדדיות ואילו כאן הזכויות הדדיות ברובן. לא זו אף זו יש בטיוטה זכויות שמשקיעים דרך כלל אינם מוכנים להעניק כלל כמו זכות הצטרפות.
Draft  for negotiations purpose only

. 


SHAREHOLDERS AGREEMENT

THIS AGREEMENT (the “Agreement”) is made as of________, by and among AB _______and CD______ (together – jointly and severally - “Founders”, each a “Founder”), and the Purchasers listed in Schedule 1 hereto (the Founders and the Purchasers: the  “Shareholders”, each a “Shareholder”) 

ב.2. (3 נקודות)

הסעיף אינו במובהק לטובתנו. עדיף היה לו המייסדים לא היו יחד ולחוד או שהמשקיעים היו גם הם יחד ולחוד.
W I T N E S S E T H :

WHEREAS,
the Shareholders are parties to that certain Series A Preferred Share Purchase Agreement dated as of ___ (the "Share Purchase Agreement"), pursuant to which Purchasers have agreed to purchase Series A Preferred Shares, nominal value NIS 0.10 per share, of EF Ltd. (the "Company") (the "Preferred Shares"), representing, in the aggregate, 50.01% of the share capital of the Company, for an aggregate sum of one (1) million US dollars; and

ב.3. (1 נקודה)

אף שנוח לנו שלא ברור אם ההקצאה של מעל 50 אחוז היא בדילול מלא או לא אם יהיה משא ומתן נבקש להבהיר בכל זאת.

WHEREAS, the Shareholders desire to set forth certain matters regarding the ownership of the Company’s shares.


NOW, THEREFORE, in consideration of the mutual promises and covenants set forth herein, the Parties hereby agree as follows:


1.
Definitions. 


2.seq level1 \h \r0 
Right of First Refusal.  


Until the consummation of the Company's sale of its Ordinary Shares to the public in an underwritten public offering in any jurisdiction (“IPO”) the following provisions shall govern transfers of shares in the Company, except to the extent waived in writing (before or after the effective date of this Agreement) by a Shareholder who would otherwise be entitled thereto:

2.1
If at any time any shareholder wishes to dispose of any or all of the shares it holds in the Company (the "Offeror") pursuant to the terms of a bona fide offer received from any person or entity, other than to a Permitted Transferee (as defined below), he shall so notify the Company in writing, and the Company shall deliver a written offer on behalf of the Offeror (the "Offer") to dispose of such shares (the "Offered Shares") to the other shareholders (in this Section 2: the "Offerees"), on terms and conditions no less favorable than those proposed by such third party (the terms of the Offer are referred to herein as the "Proposed Terms"). The Offer shall disclose the Offered Shares proposed to be sold or transferred, the identity of the third party and the Proposed Terms.

2.2
Each Offeree shall have the right to purchase that number of the Offered Shares as shall be equal to the aggregate Offered Shares multiplied by a fraction, the numerator of which is the number of shares then held by such Offeree and the denominator of which is the aggregate number of shares then owned by all of the Offerees (such fraction hereinafter referred to as the "Pro Rata Fraction" of each Offeree). Each Offeree shall have the right to accept the Offer as to all or part of the Pro Rata Fraction. In the event an Offeree does not wish to purchase its Pro Rata Fraction of the Offered Shares, then any other Offeree who so elects shall have the right to purchase, on a pro rata basis with other Offerees who so elect, any Pro Rata Fraction of Offered Shares not purchased by an Offeree.

2.3-2.5 Intentionally omitted.
ב.4. (3 נקודות) 

זכות הסרוב היא הדדית וחלה על כלל בעלי המניות והיא פוקעת בהנפקה לציבור. היא חלה על מניות מה שמשאיר אופציות חפשיות. ניתן להיענות לחלק מההצעה מה שמקל על למי שאין לו אמצעים ויש סיבוב שני למי שיש לו אפשרות להגדיל את חלקו. יש גם פטור להעברה לנעברים מותרים.  

3.
Co-Sale Rights.  



Without derogating from the provisions of Section 2, until the IPO, the following provisions shall govern transfers of shares in the Company to the extent the rights of first refusal set forth in Section 2 are applicable but not exercised, except to the extent waived in writing (before or after the effective date of this Agreement) by a Shareholder who would otherwise be entitled thereto:

3.1
If one of the shareholders (the "Selling Shareholder") receives one or more bona fide offers (collectively, the "Purchase Offer"), from any person or entity other than a Permitted Transferee (the "Third Party") to purchase from the Selling Shareholder any of the shares held by such Selling Shareholder (the "Offered Shares"), which Purchase Offer the Selling Shareholder intends to accept, the Selling Shareholder shall promptly notify the shareholders in writing of the name and address of the Third Party and the terms and conditions of such Purchase Offer (the "Offer Notice").

3.2
The shareholders shall have the right, exercisable upon written notice to the Selling Shareholder within seven (7) days after receipt of the Offer Notice, to participate in the Selling Shareholder's sale of Shares pursuant to the specified terms and conditions of such Purchase Offer.  To the extent shareholders exercise such right in accordance with the terms and conditions set forth below, the number of Shares that the Selling Shareholder may sell pursuant to such Purchase Offer shall be correspondingly reduced.

3.3
The right of participation of the shareholders shall be subject to the following terms and conditions:


3.3.1
Each shareholder who elects to participate may sell up to that number of the shares in the Company owned by it (the "Equity Shares") determined by multiplying the total number of Offered Shares times a fraction the numerator of which is the number of Ordinary Shares owned by it (assuming for purposes of this section, the conversion of all Preferred Shares into Ordinary Shares) and the denominator of which is the total number of issued and outstanding Ordinary Shares owned by the Selling Shareholder and the participating shareholder(s) (assuming, for purposes of this section, the conversion of all Preferred Shares into Ordinary Shares).


3.3.2
The participating shareholder shall effect its participation in the sale by delivering to the Third Party and to the Selling Shareholder (within the above-mentioned seven-day period) a written notice of participation (the "Participation Notice"), indicating the number of Equity Shares that it intends to transfer to the Third Party.  At the closing of the sale of Offered Shares to the Third Party, the Selling Shareholder shall transfer his shares to the Third Party only if the Third Party concurrently therewith purchases, on the same terms and conditions specified in the Offer Notice, all of the shares as to which a Participation Notice has been duly delivered; provided, however, that if the Third Party objects to the delivery of Preferred Shares in lieu of Ordinary Shares, then participating shareholder, if it delivered a Participation Notice as described above, may convert its Preferred Shares and deliver Ordinary Shares.

ב.5. (3 נקודות) 

זכות ההצטרפות חלה על כולם מה שנותן גם למייסדים אפשרות להינות ממכירה. ראה גם האמור לגבי זכות הסרוב.

4.
Permitted Transfers.



Anything in Sections 2 and 3 to the contrary notwithstanding, (i) any Shareholder that is an individual may freely transfer any of its shares in the Company to a holding company controlled by such shareholder, ancestors, descendants or family member (for purposes hereof, “family member” shall have the meaning set forth in the Israeli Companies Law, 1999) or to trusts for the benefit of such persons; and (ii) any Shareholder that is a corporation may freely transfer any of its shares to any entity controlled by, person or entity controlling, or entity under common control with such Shareholder (for purposes hereof, “control” shall have the meaning set forth in the Israeli Securities Law, 1968); and (iii) the Founders may transfer the shares among themselves. No transfer under this Section 4 shall be made to any transferee, unless such transferee agrees in writing to be bound by all agreements binding upon the shareholders immediately prior to such transfer.  No subsequent transfer of any of such shares may be made except in conformity with the provisions of Sections 2 through 4 hereof.
ב.6. (5 נקודות) 

יש אפשרות להעביר לקרוב משפחה וגם לחברה ואפילו בין המייסדים בינם לבין עצמם.

5.
Restrictive Covenants.



Notwithstanding any other provision of this Agreement to the contrary, prior to the IPO, the Company shall not, and it shall exercise its control of its subsidiaries (if any) in order that such subsidiaries shall not, without first obtaining the approval (by vote or written consent, as provided by law) of the majority of the Purchasers or of the majority of the director(s) appointed by Purchasers, as the case may be, for as long the Purchasers hold (together) at least 15% of the issued and outstanding share capital of the Company: 

(a) authorize, create or issue any shares of any class or series of shares or any other securities convertible into equity securities of the Company having rights, preferences or privileges equal or senior to the Preferred Shares.

(b) Effect a material change in the nature or character of the business conducted by the Company;

(c) mortgage, pledge or create a security interest in the material assets of the Company; 

(d) effect any capital expenditure or commitment of more than $100000;
(e)  make any loans or advances to employees not in the ordinary course of business;

(f) materially deviate from the Company’s annual budget and operating plan. 
ב.7. (22 נקודות) 

_הסעיף משאיר חופש פעולה גדול. הוטו ניתן לרוב המשקיעים ולא צריך הסכמה של כל אחד מהם. הוטו פוקע ברף גבוה יחסית ובהנפקה לציבור. הזכויות הן מינימליות: הקצאה של ניירות ערך שווים למניות הבכורה או העדיפים עליהם כלומר ניתן להקצות מניות רגילות ללא הגבלה; שינוי מהותי באופי הביזנס ולא כל שינוי; שעבוד על נכס מהותי; הוצאה מעל מאה אלף דולר שעה שמדובר על חברה שקיבלו רוב לפי השקעה של מיליון דולר. כלומר החברה צעירה; הלוואות לעובדים רק שלא במהלך העסקים הרגיל סטייה מהותית בלבד מהתכנית העסקית. . 

6.
Board of Directors.

Until the IPO, the following shall apply: 


The number of directors of the Board of Directors shall be up to five (5), 3 of which to be elected by the Purchasers.

ב.8 ( 5 נקודות)

ההתחייבות לגבי הרכב הדירקטוריון פוקעת בהנפקה לציבור; ההרכב משקף את מבנה הבעלות; הדירקטוריון אינו מנופח. ניתן לשפר עוד את הסעיף בהוספת סעיף פקיעה.
7.
Bring Along. At any time prior to an IPO, if holders of at least 49% of the Company’s outstanding shares accept a detailed offer to purchase all of the Company’s securities approved by the Board (the “Purchase Offer”), then all shareholders (including the Founders) shall be compelled to sell their securities in the Company pursuant to the terms of the Purchase Offer.

ב.9 (5 נקודות).

הסעיף אינו סביר שכן מיעוט יכול לכפות על הרוב מכירה.
8. No Sale By Founders.  
Until the earlier of (i) the closing of an IPO, or (ii) four (4) years as of the date hereof,  (the “No Sale Period”), neither of the Founders shall sell, assign, transfer, pledge, mortgage or dispose of, by gift or otherwise, or in any way encumber (each, a “Founder Transfer”) all or any of the shares in the share capital of the Company, of any class or series, now owned or hereafter acquired by them (including to or  in favor of, Permitted Transferees(.Notwithstanding the foregoing, during the No Sale Period, each Founder may effect one or more Founder Transfers per each 12 month period, provided that no more than 5% of each such Founder’s aggregate shareholdings (as of the date hereof) may be transferred in any 12-month period, no more than 15% of such Founder’s aggregate shareholdings may be transferred before the IPO and any such permitted Founder Transfer shall be subject to the “Right of First Refusal” in Section 2 above.

ב.10. (2 נקודות) 

הסעיף סביר הואיל והוא מאפשר מכירה מסויימת

10.4
Entire Agreement; Amendment and Waiver. Any term of this Agreement may be amended and the observance of any term hereof may be waived (either prospectively or retroactively and either generally or in a particular instance) only with the written consent of the parties hereto.  
ב. 11. (2 נקודות)

הסעיף אינו מאפשר שינוי ההסכם ללא הסכמת כל הצדדים לו קרי גם כל אחד מהמייסדים. אמנם יש בכך סרבול אך אילו נכתב שדי ברוב מסוים דרך כלל ממילא היה די ברוב של המשקיעים וכאן לא ניתן כאמור לפגוע בזכויות אף מייסד ללא הסכמתו

IN WITNESS WHEREOF the parties have signed this Agreement as of the date first hereinabove set forth.

	_____________
	

	_________________
	

	
	

	
	


