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 +)+)+' &0!/ /! ,-.#/ -2-2" -2)%2 -!2-–)#*1 &,!6 ")!7 )5*(" ..-67 -#, -!2--
 -!2--–)#*1# 4%7'-" %!,& -2-2-* "%-,"6 -#,- )#*'# &%65 *2%! 1+,5- "+%-( '"&!
 -#*'# -&6- %3%–"( *)*2," (%.5 -7 &5!5 &,! "-7 9*&4%(" 3.-2%8# $"%, !", :! "#%4,

.-"! $%8%&' *8.*% )*!#- )*&*,# .$%8%&' -56 ,% "-#,- ", -#'&
 *)*!%&# "*%%' )".- $," #%1%5- "(+ $-#, $%&45 )""*6 $%8%&' ", %1( +&#-*2"
 3*(# 9*&'!- ", *)560- )! 8%,-" &,+! -%- !" 9-#, )*#%02# "-2-2- ", *,*6& *!
 &0' $3!# "+15- !+*&* "/6 $," )*!.*- !%.*5* $%# (#*1- &'! $3! "%.5- $3! .3(*5

4.*7 -%&*814# $%""62- $%&45" )*%0*+%1 )*58=3 92%- "*%%' )! "%.5* -&6-
 *)"*7* !*- &,! #*%' $%%45 $3! $-#, $%#.5 )""*6 $%8%&' ", +&&)' +&#-*2"
 #-2-2-$ &'!- #%%'- 95 (&+%-" %!67 ##%1%5-$ #*%'- $%%45 -7 #.5# .*%3'% *# $%#%%'
 .#*%'- (*.%#" *)560- )! "#%4 !" $! $8 ":)*,5- #*%'# 9*&'!- ", %0'%- *4"' 9%8#
 *"(+, $%"**(5 %2, 9*86 "-7" -7 $%&7 )*%-" #$%#%%' !" /!$ $%%*,( -2-2-* #%1%5-
 $%#*&4- $%&45 5.472 *)*!" 9%! *%3("# $&*8 -**-5 $-5 3'! "6 ", *)"**( &,!* 3&+2#

 953%&+ "!%23 .-#,- )*#*' $*4" )*%*,( 7!, ":4) *2%! -7*'-, *! -7*' &.*2 !" $%)%(" /!  4
 RESTATEMENT :*!& 96 .#1665 "-%%2, -&*3-5$ 42.—343 !"#$* ./' 0#'( +%%#( %&%-
 (THIRD) OF RESTITUTION AND UNJUST ENRICHMENT §§ 31–37 (Tentative Draft No. 4,
 2004); GEORGE E. PALMER, LAW OF RESTITUTION 2–8 (1978); DAN D. DOBBS, LAW OF

.REMEDIES: DAMAGES, EQUITY, RESTITUTION 856–857 (2d ed. 1993)
 RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST :*!& 96 .314—341 75(# "$, "953%&+  .
 "4 ,'- "%(" "PALMER *!& 3*( .ENRICHMENT §§ 2, 13, 14 (Tentative Draft No. 1, 2000)

.6.3 "3.1 "..15 70 "4 ,'- "%(" "DOBBS 12 4&+
 "self–interested$  '%5.(  0&12%!  %3%–"(  )(2*5-  )*#&()-'  $8  -2*65  -7  9*86  -&45  3
 RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST ENRICHMENT § :*!&  .(intervention"

.23 (Tentative Draft No. 2, 2002)
 1344—344  75(#  "4  ,'-  "%("  "PALMER  *!&  96  .154—14-  75(#  "4  ,'-  "%("  "953%&+  4
 RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST  1344  75(#  "4  ,'-  "%("  "DOBBS

 -#,--  )#*'  )#'&-#  -6%5)"  .ENRICHMENT §§ 20–21 (Tentative Draft No. 2, 2002)
 Hanoch Dagan, ;( E+8+(,+ /8 -4+ F//< 9&5&2'-&(, 97 MICH. L. REV. :*!& -".- %&45#

.1152 (1999)
 RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST 1354—3-. 75(# "4 ,'- "%(" "953%&+  5
 ENRICHMENT § 25 (Tentative Draft No. 2, 2002); HANOCH DAGAN, THE LAW AND

 14-2—4-- 75(# "4 ,'- "%(" "PALMER $8 *!& .ETHICS OF RESTITUTION 126–127 (2004)
.1-- 75(# "2 ,'- "%(" "Levmore
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 #*%' (.#5 3'! 3. $-#, "#equitable subrogation$ &,*%# :*"')- %&45 $- *7 -%&*814"
6.%,%",- 3.- %+"6 &'! ", &(/.3+ *#*%' (4*+ (*.%#- )*#4(#* "%,%", 3. %+"6

 #4( -!2-–)#*1 )42(- *! $*",) ", $%&45 )""*6 $%8%&' ", %&'&0' +&#-*2"
 "-2-2- ", -(&" #.5 %*2%, )28-" :*+6# "9!6 :! .#"–$*)# #9*.&# &'! $8+ *!$ )*(1

1-.-!2--–)#*1 )#,-" %!67 #%1%5-
 0&12%!  "(  -28-"  *!  -&%5,"  "(*+  $3!  $-#,  $%#.5  )""*6  %&3&!#  +&#-*2"
 .-"%')6"5 /6" *)560- -2)%2, %"#5 "&'!- $( #%1%5 /6 #8!* "&>'!"* *" :)*,5-
 $! "/6 .:)*,5 )%## $%&%%3 ",* 062# :)*,5# $%"(# ", $%&45 $%""62 *7 -%&*814#
 -%-% !*- "&'! ",* *", )+)*,5 )*"(## !.52, 062 &*5%, $," )*!.*- !%.*5 $3!
 -"%')6"5  #&%0  9*&'!-  -7  $!  :!  ")*!.*-#  %0'%-  *4"'  9%8#  &'!-  95  %*+%,"  %!67

11.*%)*%*"(# )!," *! 062- &*5%,# (%%0"
 $3!  $-#,  $%&45  )""*6  "%!4%&5!-  1+,5#  )&6*5-  "%&'&/1  +&#-*2"  ":*0#"
 -255 $%2-2 $%&'! $8, )%+06 9&4 -&.*2 *+*0#, #9%%2*(5 3. *! 9%3–/&*($ 1+,5 "-%2
 $4"'  9%8#  $*",)  $%&'!-  95  (*#)"  -"!  $%&45#  %!67  $3!  *)*!  .#common fund$
 %+06  /0  "38  -%)*#4(#,  -(%#)  ,%85-  ,&*%  "",5"  "/6  12.1+,5-  )*!.*-#  %0'%-

 RESTATEMENT OF THE LAW (THIRD) RESTITUTION AND 13-4—23- 75(# "4 ,'- "%(" "953%&+  6
 70 "4 ,'- "%(" "DOBBS $8 *!& .UNJUST ENRICHMENT § 26 (Tentative Draft No. 2, 2002)

.4.3#4$
 RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST 11-.3—5-5 75(# "4 ,'- "%(" "953%&+  1-
 4&+ "4 ,'- "%(" "DOBBS $8 *!& .ENRICHMENT §§ 9–10 (Tentative Draft No. 1, 2000)
 -"%')6"5  )40*(  -2%!  *7  -%&*814  %6  9*(1"  9)%2  .11  4&+  "4  ,'-  "%("  "PALMER  111
 RESTATEMENT :*!& .$*8+ -%- #%1%5- 9*.& 96, "9*.&5 -2)%2, -!2-–)#*1 ", $%&45#
 (THIRD) OF RESTITUTION AND UNJUST ENRICHMENT § 23 cmnt. b (Tentative Draft No. 2,
 *%+–"(, "#9%(4&45- 4*' :9"-"$ 1636–1'6,)- "9%(4&45- 4*'" 23 70 $8 *!& .2002)
 #"–$*)# &#0, /! $%"(#- *2%!, %5 %3%–"( $%&30*5–!" 9%(4&45 "( $%&#*'5 )54-
 )!  ,*6&"  )*67-  )!  $%45"  )*24-"  "$%5%*05  $%!2)  $%%4)-#  "-%*,(  $%"(#-  !*-  %6

.9%(4&45-
 RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST ENRICHMENT § 24 (Tentative Draft  11
 75(#  "5  ,'-  "%("  "DAGAN  11-.4#c$  70  "4  ,'-  "%("  "PALMER  $8  *!&  .No. 2, 2002)

.1-1—1-- 75(# "2 ,'- "%(" "Levmore 1123—12.
 John P. Dawson, =&@G+2, &(< ;(H/%.(-&2G I%'+(-,J K--/2(+G >++, 82/5 >.(<,, 87  12
 HARV. L. REV. 1597 (1974) (Dawson, K--/2(+G >++, — 9"-"$; John P. Dawson, =&@G+2,
 *!& .&(< ;(H/%.(-&2G I%'+(-, '( 7.L%'3 ;(-+2+,- ='-')&-'/(, 88 HARV. L. REV. 849 (1975)
 RESTATEMENT (THIRD) OF RESTITUTION %+–"( .66—6. 75(# "2 ,'- "%(" "Levmore $8
 $%%4))  -#,-  "AND UNJUST ENRICHMENT § 23 cmnt. b (Tentative Draft No. 2, 2002)

.)%+06 !%- -,4#)- !", -!2--–)#*1 $-#, $%&45#
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 $-  :!  *2-2,  $%&'!  $%,&*%5  !,2  9-#,  1+,5-  )*!.*-5  4"'  (*#)"  %!67  9*#7%(-
13.-7 /0 )"38-5

 "#%1%5- $-#, $%&45# -2%%2( "-&.4# /! 9%%.! -)*!, "$%8%&' ", )+0*2 -%&*814
 *)#*1" "*)560- !"# "-2-2- ", *#*%' )! (.%# ")!7 )*,(" -#*' *%"( -"1*-, %"#5
 -)&)-" (%25- $%&45 ", -7 8*0# 14.%)&#' 0&12%! ", *5*3%4 $," *! %,%", 3. ",
 $*3%45 "%3#-" "-&#'- ", *! %,%",- 3.- ", $%0&12%!- $*3%4 !*- -#,-- )(%#) ",

.-7 &5!5" )*'+ $%%12**"& $- 96–"(* "-2-2- ", *! #%1%5- ", $%0&12%!-
 $%&%65 1+,5# !"* &,*( )%%,( %2%3 $-#, $%&45- ", )*2*,- )*%&*814- )2%'#
 $%!2)- $%,&32 $%&45- #*&# %6 )35"5 *,4#)- !", -!2-–)*#*1 9%8# -(%#) )"%(#
 382 -(%#) )"%( -%-) #%1%5", )25–"( #$%4%+05- 3%5) !" /! "$%%'&6--$ $%!#-

:-2-2-
 -)%%- -2%8# $*",)"* -!2--–)#*1 )&%.%" -"%')6"5 -2-2- ", *)560- )8,-  .!

.-,4 *! )%&,+!–%)"#
 -2-2"  -!2--–)#*1  )&%.%*  "*",  %5.(  0&12%!  $34"  -3(*2  #%1%5-  )"*(+   .#
 !*-  #%1%5-  ",  (%25-  -#,  "-2*,!&-  -%&*814-  !%.*-"$  /6"  )%#8!  -)%%-

.#%10%!*&1"!
 0&12%! )&%.%5 "%3#-" "$%%4 0&12%! "( &*5," *! 98-" -3(*2 #%1%5- )"*(+   .8

.,3'
 ",  '-#&4*  $%%4)-"  -6%&.,  !*-  )*&+0#*  -4%0+#  $%)%("  &67*5,  :0*2  %!2)
 ),*",  ",  $)*-5  "(  3*5(!  )*!#-  )*&*,#  1..&#3#  $%(8*2-  $%33.-  9%#  $%0&12%!

.:0*2- %!2)- "( )*3'! $%"%5 &5*!* "$%2*,!&- $%!2)-

 RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST ENRICHMENT § 30 (Tentative Draft  13
 $%,&*% *&6, *#, -&45" .421—42- 75(# "4 ,'- "%(" "PALMER $8 *!& .No. 4, 2004)
 $)(%#) /! "9*#7%(- %**, )! "%38-* -'".-# $)*! 8.%% &,! "9%3–/&*( ", *%)*&%, )!
 .Feick v. Fleener, 653 F.2d 69 (2d Cir. 1981) :*!& "-)'32 $%&'!- $%2-2- 382 -#,-"
 *3(*2  "*%.5!5  9%8#  3'*%5  $*",)"  -2(#*)-  $7*%  ",  *)*67*  ")%8*.%%-  -2(#*)-  30*5
 *"%8  $%&'!  $%&45#  .$%2*,-  $%(#*)-  9%#  -40(  )*!.*-  ",  )*%(#  "&)%-  9%#  "&*)+"
 "%&*#%. 0&12%! 9(5" "(+ &,! (#*)" &6, 4*0+" )*2*62 )%&#-–)*.&!# 1+,5-–%)#
 -!2-–)#*1 *4%+- &,! $%2-25 1+,5- )*!.*- 9%8# %*+%," (#*) ", *)*67# *&%6- 96*
 ")*&#'- %2%3 $*')# .-" /*50- 1041-* 1-1 ,'- 9"-" $8 -7 &,4-# *!& .*)(%#) )'".-5
 "*", )*2%%3)-- )*!.*- 9%8# -&#'- 95 %*+%," ""6–/&3# %!67 -%-% )&782 -(%#)# (#*)
 *!& .-(%#)- )*&%+5 )*2-%" $%%*,( &,! ")*%25- %"(# -"! )*!.*-# *!,%% 9%+%4(#, /6

.1666–1'2,)- ")*&#'- 4*'" 2-1—166 70
 RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST ENRICHMENT § 22 (Tentative Draft  14

.4-3—4-. 75(# "4 ,'- "%(" "PALMER $8 *!& .No. 2, 2002)
 RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST ENRICHMENT § 30 cmnt. d  :*!&  1.

.5.5—5.3 75(# "3 ,'- "%(" "Friedmann $8 *!& .(Tentative Draft No. 4, 2004)
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 *1&*+,  $%&45-  )*%&*814  "6#  %76&5  %!2)  !*-  +/45+  *&'+0  %-#'$(+  #63+
 *%"!, 4'3- #.5 #4( )%&,+! -2%! -560- )"#4 #-".-$ +)-'(#+ -%&*814# ."%("
 $%#.5- )&38- $.(5 "#9*.&# &'! $8+ *! )*(1$ %&'&0'+ -%&*814# .$%33.- *("42
 -!2--–)#*1 ", -)&%.% &#3 )! )%560- &%30-" &,+! -%- !" %6 &6%2 "-&38# $%""62-
 9&4$  %&'&/1+-  #:)*,5  0&12%!  "(  -28-$  %&3&!#+  )*%&*814#  .-2%8#  $*",)-  )!*
 "#%1%5" -(%#) )"%( &3(-#, /65 (*#2" -"*"( -560- 8%,-" )"*6%-–%! #)+)*,5
 -#,'5  /*)5  "-!2--–)#*1  ",  -)&%.%  )*%*"(#  )!,"  $%#&05  '*6#–$%2-2-  *%-
 *!,2 !" $! :! -#%1%5- -"*(+- ", -%)*&%+5 )*2-%" "*2%%-3 "7&0&$2 )*%-" *"6*%,
 -+3(- :4,5 !*- 9%!* "%81&10! #*&%0 96 $! !*- )*%*"(# )!," $#*&%0 .-%)*%*"(#
 )"(*)-  &,!6  $8  -!2--–)#*1  ",  -&*.%%  )*%*"(#  )!,"  *#&0%  $-  .$-",  )%)%5!

13.9-# )!," $%,&32 $-, )*%*"(- 95 -"*38 -255 $-" -%*+.-
 "2*%.&  -&*!6"  35*(  #&,*%#  :*"')*  :)*,5  #*%'  $*%4$  +&&)'+  -%&*814-  3*0%#
 -#*'  $%%<4  #*%'-  )!  $%%<4,  #%%'-  "*7  -%&*814#  .-560-  )8,-#  %,*4"  &*,4  *2%!,
 -2*,!&#* ,!&# -3(*2 &'!- #%%'- "! &*7'" *)*67 .9%3- '*65 *%"( )"1*5- )%1+,5
 "12#  !,%%  $%#%%'-  9%#5  %5  *#%"–)*&%&,  %+–"(  &*'#"  "6*%  -,*2-  *#,  #.5  (*25"
 !"55 -560- 8%,-" %,*4- $%&45 ", *7 -%&*814# :! ")!7 $( .#*%'- $*%4 ", %+*0-
 )! 8%,- #*%'- )! $%%<4, #%%'- $! 4& *%+", %1+,5 ""6 9%%53" 9)%2 "-&*!6" .3%4+)
 /6 *"%!, !"! .)*+)),- )(%#)# *%"! &*7'" "6*% !*- "/6" &'!- #%%'- ", *)560-
 ")*%81&10! )*#%05 #*%'- $*%4" $%60-" !" "*"( &'!- #%%'- -%- "%1+,5- ""6- -%-
 )(2=5 -)%%- )%81&10!- -560--–%! .#*%'- $*%4# 0&12%! ,% $%#%%'- %2," &,!6 $8
 96)0-" !"* #*%'- )! $%%4" ;"!%% 9*,!&- #%%'- %6 &'!- #%%'- ", *)(%3% %3%–"(
 )! $%%<4, #%%'" -2*)2- -&7'- )*67 .*255 1*'0" )25–"( )%,(2 -)%%-* "9%3- )&+-#
 -1%'0 (*25"* *7 )*&,+! %2+ $%34-" "&)%- 9%# "96 $! -3(*2 &'!- #%%'- %+"6 #*%'-

.#*%'- $*%4 )! "60" :! $%#& $%&45# -"*"( &,! "9*&'!- %3%–"( 9*,!&- ",
 *#, #.5 (*25" 3(*2 !*- .&*&# "2*%.& ,% "-560- 8%,-" )"*6%–%! ", "-7 %!2)"
 .)*%&,+! )*2*&'!- -"! &,!6 )*%2*.& )*40( :%"'% *,4#)- !", -!2-–)*#*1 &=.%%
 %3%" (%8-" $%"*6% $%33.- *%- -2-2" )%!36 -#1-- -)%%- *"%!, '%2-" 9)%2 3*( "6
 $%&%)*5* "-"*(+" $%0262 $2%! 1+,5# !"* &,*( )%%,( %2%3 "-)&%.%" &,!# -560-
 )*67"* -2-2- $( #%1%-" *%2+" -'*)+- -3%'%- /&36 )%2*.&- -40<(- /&3 )! #%1%5"

.$*",)#
 — +)+)0 +()++–%!-2 0' %-&!*(+- !&2&/+ 0' &/.3+ 5#2)&(+ — %2,- %!2)-
 1+,5-  9"*6#  .#-".-$  -2*,!&-  *7  !%.*-"  "*&!*),  $%&45-  )*%&*814  "6#  $%%4)5
–)#*1# /6 #8! *67, $%&'! $%2-25 $*",) )*#8"* *", %5.( 0&12%! $34" $3!" &%)5
 "( -28- &,+!5, !*- $*",) )*#8" &)%-- .,!&5 $)560- )! *2)2 !" $! :! "-!2-

 957- )! /*0'" -3(*2 -#,-- )#*', !*- "$%&45 ", $%*05 8*0" $%!)5- ":0*2 &#0-  13
 $! :! "%35" )*214 -"! &,!6 -!.*-* -!.*- "6 "( $%2-2- ", -560- 8%,-" $%.5!5-*

.)*"%+1 )%%(# "6 9%!
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 9-- ""65 .-&%#0 )*"(# *7 -28- $%%4" &,+! -%- !" *%3("# 96, "#%1%5- ", 0&12%!-
 0&12%!- )28-" (%25- $! $*",)# -67% !" #%1%5- :*!"- :! 35"2 (%5,5 -7 %!2),
 $%(%255 "(+ $! :! *! -!2--–)#*1 9%8# *255 $*",)# )*67" 4&* /! -%- -2-2- ",
 $8 )*%-" #%%' #%1%5- ")*&'! $%"%5# .#/6" 8%&' $%**-5 -".-- %&45$ $%%10%!*&1"!
 !" !*- ")"*7- ", *,*6& )4*7')" "(+ $3! $! "/6 .-#%1%5- )*"%(+- 95 $%2-2- 3'!
 062# $%+)*,5- $%"(#- 3'! *2%! *5.( !*- 3*( "6 "*7 -"*(+ 9%8# $*",)" %!67 -%-%

.#)%(%#&- -%&*814-$
 :)*,5  )%##  &%%3  .,3'  )&%.%5  "%3#-"  "7&&"+  %#&/'#  *2%%2(  %,%",-  %!2)-
 "%3#-"  "062-  )!  '%#,%  $!  $%&%%3-  &!,5  $*",)#  -67%  !"  #)%(%#&-  -%&*814-$
 3' *2%! "*#8- *4 $%)%("* "-7 ""6" $%5%*05 $%8%&'# &%6-" %*,( 9%3- %6 $! "*&*5%,5
 !" "*)".-5 "%3#-" "-2-2- ", *,*6& %**, )"38-" "(+, #%1%5 "-5*3 9+*!# 14.&*&#*
 -**-5 -2%! )%,%5'- -%&*814- :! .#-2*,!&- -%&*814-$ *7 *)"*(+ &*#(# $*",)# -67%
 $%!67 *%- $%2-2- &,! $%+06 -"%65 #%1%5- 142, $%6%"-- :*0# -&.*2, 9&4- :8%&'
 )*67- ,*5%5" $&8 /! #%1%5-* — $%&45 ", -7 8*0 ,&+" 9)%2 /6 — -"%')6"5 $-"
 )*(1$  -%%2,-  -%&*814"  %12**"&  *2%!  %,%",-  %!2)-  15.-)&%.%"  !"*  "-%"(  -28-"*

.3'*%5- -%%+*! ",# #9*.&# $%58+*
 .9*,!&-  %!2)-  ",  *75  )*'+  -%"!5  )2#*5  %,%",-*  %2,-  $%!2)-  ",  $)%"6)
 "*(+" "*6% $3! $-#, $%#.5- ),4 )! )&6%2 -3%5# $%5.5.5 $%!2)- %2, %6 &6%2
 %5.(- 0&12%!- — %2,- %!2)- ./6 "( $*",) *255 )*#8"* )"*7- $( -#%1%5- /&3#
 *,4#)- !", -!2-–)*#*1 )&%.% ", -#'& -4%14&+ &.**%) !", '%1#5 — #%1%5- ",
 -#'& -4%14&+# ,%, )*%)%%(#- &#0*) &5!5- /,5-# .4*,- 9*2825" %+*"' 9*28256
 )%%,( %2%3 ", -+3(-- )! :4,5 — $%%4- "( -28-* -&%5, — %,%",- %!2)- 16.*76
 /,5-# .)%)&#'- )"(*)- ", -)"38- 9*&4( "( **4–0*110- )&%5," 1+,5# !"* &,*(
 %!2)- $! &*&# 3%5) !" %6 &5*" %3 -7 #",# 2-.*)*! '*27" (%.!* -7 %!2) &4#! &5!5-
 #*&#, 9%%2(5 21.-2-2- ".! *! #%1%5- ".! $%%4- "( -&%5,#* -28-# 345)5 %,%",-

 -&45 *)*!# .#1664$ ..- #.$'5 3'+ "$1.' 23'% $# $& $1.' 0/-'4 4112863 !'(& *!&  14
 1+*,- .9%(4&45- 4*'" 3- 70 %+" )*&%3- "(# %3%–"( ,3'5 *)54- -,&32* )%# 0&-2
 "! )*!",",# *2)*! "#*6 *2%! 7,3'5 )%#- )! $%4-"9 %*1%#-* %6 "&)%- 9%# "(#*4 9%,'
 !"! — )"3 )') )"3 "9*"' )') 9*"' "9#! )') 9#! — %&*45- )%#- ", )4%*35- *)&805

..3- 75(# "$, .'0*&-- )%#- ", )4%*35- *)*53–9# *2%!, )%# $8 *2*"4%.# !*- 4%7'5
 ,'- "%(" "Friedmann *!& 3*!5 -43 !%- -)&%5, 9%#" 9&4 )&%.% 9%# -2'#-- %6 -(3"  15

.53- 75(# "3
.&5!5" #-$3# 70 9"-" *!&  16

.38 4&+–)) 9"-" *!&  2-
 RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST ENRICHMENT § 23 (Tentative  :*!&  21
 "%(" "PALMER 15.-—543 75(# "3 ,'- "%(" "Friedmann $8 *!& .Draft No. 2, 2002)

.38 4&+–))# 9"-" 9*%3- )! *!& 96 .333—332 75(# "4 ,'-
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 9- $%%4- "( *&5,* *28- #%1%5- )*"*(+ ""%(" *&!*), )*%&*814# $%""62- $%&45-
.-2-2- ".! 9-* #%1%5- ".!

 $%33.- 9%#, $%0&12%!- )#&4# *2%%2( -4%0+#* )*&+0# $%)%(" &67*5- :0*2- %!2)-
 #*%'  $*%4$  -%%2,-  -%&*814-  %&455  4"'#  -&*!6"  $%%4)5  -7  %!2)  22.&#3#  $%(8*2-
 -%&*814- %&455 4"'#* #:)*,5 0&12%! "( -28-$ )%(%#&- -%&*814- %&45# "#:)*,5
 *# ,% $! 4+0* "$*5( !*- '$%0&12%! )#&4* %*1%#-, !"! .#)+)*,5 9&4$ )%,%5'-
 %!2)# $%*05 9*%8%- !*.5" 9)%2 .-#,- )#*' ", -)"1-#, $%%,4- )2#-# (%%0" %36
 9**%65 ")!7 .$%33.- 9%# #*" -5*3 *!$ %7*' 0'% -(5,5 '$%0&12%!- )#&4* $! -#&<4-
 *"%! "$%"*6% *%- $%33.-, "3'5–)&&# -#,-- )#*'# )*!&" 9)%2 %7! "&#3- /6 $!,
 ", -%5*2*1*!# -(%8+- )! -2%145 -#&<4- %!2) ", *76 -0%+) .-)"*')5 (25%-" "*.&

23.$-%"( )"1*5 -#,-- )#*', $%2-2-
 #*&# "-#&3! .-#&<4- %!2)" )4472 -2%! -7 &5!5# )(.*5- -#,-- )#*' "$*45 "65
 84 0'!- "$%2-2- 9%#" #%1%5- 9%# -7*' )&%,4" )*&,+! 9%! &5!5# $%2*3%2- $%#.5-

.-#,- )#*' $%2-2- "( "%'-" 43.*5

403051 010)" $%0(&-! 0''6 .2

–)#*1 )&%.% 9%8# $*",) )%%#8 $%&,+!5- "1+,5# !"* &,*( )%%,( %2%35 "%3#-"
 $*&8" "-&8,#, &#36 "$3!" $%&,+!5 9%4%72- %2%3 "-&*,5# /! -,4#)- !", -!2-
 )*#*&4 $%)%(" %!,& 4%75-, !%- -!.*)- .*%472# -!%,2 /*) "*)560- %"# )"*7" 472
 "#'-(%8+ ", -&45# %*.%+ "#4* 9*6%0" :,'%-*$ )*%2*.&–!" )*40( 4*7%2- "( )*+6"

.#'-2%8# $",* -!2-–)#*1 "#4*$ -2-2- $( 96 )*,(" %!,& *2%! #%1%5- *"%!*
 )*+6" $%4%75" &%)5 1+,5- (*35 9%#-" (%%05 35"5* %7&#"4 ", %0"4- &5!5-
 )*(.5!# )%,(2 $3!" -).4*-, )*67 "( -28- "&5!5- %+–"( 24.$%4*7%2- "( )*40(
 *2%! ,%!, -(5,5 %2%%24 ""6 )*(.5!# -28- 2..)*%&'! ""6 )*(.5!# *! %2%%24 ""6
 -(5,5  )*%&'!  ""6  )*(.5!#  -28-  .-%"(#  ",  *)560-  %3("#  )*67#  (*8+"  %!,&
 -(%8+- #4( *" $&82, 472- 9%8# (8*+- 95 %*.%+" %!67 -%"(# /! ")*67# (*8+" 9)%2,
 )*!.*- ", 9-#*8 !*- )*%&'! ""6 9%#" %2%%24 ""6 9%# -&%'## %76&5- "*4%,- .)*67#
 :%3( )*%&'! ""6 -%-% ")*-*#8 -40(- )*!.*- &,!6 :)*67- )&%65# )*6*&6- -40(-
 ""6 ""6–/&3# :3(*% ")*6*52 -40(- )*!.*- &,!6 *"%!* "%2%%24 ""6 "( $%#& $%&45#

.1. ,'- "%("  22
.&5!5" #!$3# 70 9"-" *!&  23

 Guido Calabresi & A. Douglas Melamed, 72/$+2-G *.%+,6 ='&L'%'-G *.%+,6 &(<  24
.;(&%'+(&L'%'-GJ M(+ N'+@ /8 -4+ I&-4+<2&%, 85 HARV. L. REV. 1089 (1972)

 ",  $%"(#-  *%+–"(,  ")*&%#(–%!  ",  ""6  )*(.5!#  !%-  )*!67  "(  98-"  )%,%",  /&3  2.
.$, .&>'!" -&%#(-" "*6% *2%! )*67-
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 4*7%2 "( -40( )*+6" 4%75" &)%- 9)5 !"! *2%! )*%&'! ""6# 1+,5- )&%'# 23.%2%%24
.(8+%-" !" )%)*-5 )*67 *" ,%,

 4%75" &)%- 9)5"* )*%&'! ""6# -&6-" -43.- )**-5 )*-*#8 -40( )*!.*- (*35
 "-40( )*!.*- &3(-# "Coase ", -5&*!%)- %+–"( ?4*7%2- "( -40( )*+6" *7 /&3#
 $! "/6 24.%1+,5- ""6- ", *26*)# )*") !"# )%"6"6 -2%'#5 -"%(%- -!.*)- 8,*)
 "4*7%2- ", *%472 "( -"*( -4%75- )*"%(+- 95 4%75" )"(*)- /! (8+%-" !" %!67 4*7%2-
 )*!.*-  &,!6  $"*!  .-4%75-  )*"%(+-  )!  &%)%,  $60-"  )&'!  *!  /6  $%33.-  *(%8%
 4*7%2- ", *)*!67 $! "/6%+" .-76 $60-" *(%8% !" $%33.-, 9*6%0 $%%4 ")*-*#8 -40(-
 ")!7 )5*(" ")*%&'! ""6 .-"%(%- -!.*)- 8,*) !", 96)%% "%2%%24 ""6 %3%–"( )28*5
 )*.+"* $%472 $*&8" $! -&%'#- )! 4%75- %3%# &%)*5 -7 ""6 ."%(% 9*&)+ )**-" %*,(
 )!  9-  $%2+5  4%75-,  &'!5  .-"%')6"5  -4%75-  )*"%(+-  95  (25%-"  *!  $%4*7%2-  )!

.-"%(% -%-) *)&%'# "-%)*!.*- )! 9-* -4%75- )*"%(+- ", -!2--–)*#*1
 9%8# )%4%72- )*%&'!- )! $%&%305- -"! "( 3'*%5# "9%4%72- %2%3 "( :%4,-" 9)%2
 &*.%"  $3!"  &)*5  $%#&  $%&45#  "$25*!  .)*%&'!  %""65  $&4%(#  $%#6&*56  ")*2*!)
 )*2",&-  %2%3  "/6  .472  $&8  $!  :!  )*%&'!  *%"(  "1*),  %"#5  )"*7-  %+"6  $%2*6%0
 .4%75- ", )*2",& ", -!.*) *2%! 472- *#, -&45 "6# -.*+5–%)"# 4*7%2- )! $%&%)*5
 ,55)%  9*6%0-  $!  /!  ")&)*5  9*6%0-  )&%.%  $%#&  $%&45#,  !*-  *22%%2("  #*,'-  /!
 ")&#8*5  )*%&'!  ",  %1+,5  &1,5#  "/6  .*#  )!,"  -#*'  4%75-  "(  "1*)  "472  ""6"
 *%)*2#&*4 ", $)560- )! 8%,-" ,&32 !*-, %"#5 $%2*6%0 &*.%" %!,& #6&# 8-*2-
 !" )*!67 ,% $%4*7%2", -!&2 .472 $-" $&8, -&45# $)*.+" #%%' !*- /! "$%%&,+!-
 "%2%%24 ""6 %3%–"( $)*!67 -28*- *"%! .)*%&'! ""6 %3%–"( )28*5 $)*!67 /! "(8+%-"
 *%- !" $- )*-*#8- -40(- )*!.*- #4( 96, "#6&# 8*-2" $%!,& $%8-2- *%- !" $"*("
 #6&*5 -&45 !%- )*2",& 9%8# )*%&'! .$-%)*2#&*4 $( %-,"6 -560-" (%8-" $%'%".5
 *)*2",& #4( (8+%-" !" )*67 4*7%2" )%24*5 )*2",&- %2%3 %+–"(, &*#0" 9)%2 .&)*%
 )*"6)0- /&3 .%2%%24 ""6 %3%–"( !"* ")*%&'! ""6 %3%–"( )28*5 *7 )*67 /! ")"*7- ",
 %*.%+ $*",) 3.# 472" 9*6%0 &*.%" )"*7" -!,&- *3*0%#, )*%&'! ""6 9%# 9%'#) )&'!
 %+–"( .%2%%24 ""6 %3%–"( )28*5- )*67# -(%8+" -+*&) -**-5- %*.%+ ""6 9%#" 4*7%2"
 -28-- &3(- 25.)*%&'! %""6 !"* "%*.%+ %""6 $%(#*4 )*2",&- %2%3 "*7 )*"6)0- /&3
 "*7 )*"6)0- /&3 %+–"( ")(#*2 &'! ", *)*2",&" :,'2, $3! ", *)*67 "( )%2%%24-

.%*.%+ $*",) 3.# )&)*5 *# -(%8+, -0%+)5 !"* ")*%,(5 )*"#855
 '*6-  )!  $3!"  -245  1+,5-  $%#&  $%&45#,  !*-  *22%%2("  #*,'-  ")&'!  *!  /6

 /*&6-  &)%–)6&(-*  &0'–)6&(-  ",  9*6%0-  !*-  )*%&'!  %""6  ",  %&4%(-  9*&0%'-  23
.&5!5" #8$3# 70 9"-" *!& .$)"(+-#

.Ronald H. Coase, ?4+ 72/L%+5 /8 9/3'&% I/,-, 3 J. L. & ECON. 1 (1960)  24
 Jules L. Coleman & Jody Kraus, *+-4'(C'() -4+ ?4+/2G /8 =+)&% *')4-,, :*!& -7 9*(%1"  25
 95 YALE L.J. 1335 (1986); Benjamin C. Zipursky, *')4-,6 O2/(),6 &(< *+3/.2,+ '(

.-4+ =&@ /8 ?/2-,, 51 VAND. L. REV. 1, 55–70 (1998)
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 -1%,# .)*2",& "( )00*#5- )%1+,5 -1%,# $8 /6 .472# )!," *)*! #%%'5* "4%7-"
 $%2",& )*%-" — -&*%–-3 !" $! $8 "*14+–-3 — $%4%75" '-,&5* 1+,5- *7 -2*&'!
 )"*7- %+"6 $%2*6%0 &*.%" -!,&- $%#& $%5*')# .$)560- )! "#4" %"#5 $%&'! %+"6
–%)"# )*2",&- $%#& $%5*')#, 9**%65 "$%%2",& $%2*6%0 &*.%" -!,&- 03-$! -(5,5

 %35  ",&)5  8-2  "6,  $%35"5  $%&4'5  :/6"  )%0*+%1  -58*3  !%-  #6&#  -8%-2  .)(252
 $)*%&'! )! )00#5 &,! )%1+,5 -1%, /6%+" .)1"'*5 -(%25" 9)%2 *2%! &#3-,* "957
 ",  $)560- )! 8%,-" %"#5 $-%#6&#  8*-2"  $-" -,&5 /! ")*2",&  "( $%8-*2  ",
 %"#  $%%2",&  $%2*6%05  *(8+%%  $%4*7%2,  /6#  -&%65  "$-%3%–"(  472%-"  $%"*"(-  -"!
 .(8+%-" $%"*"(, -"! "( -40( )*+6" 4%75" )&,+!5 *76 )%1+,5 -1%, .$)560-
 $)560- )! "#4" 4%75- ,&32 *"%!, !*- /6" %"6"6- &#0-- .-2*8% "# '&6- *-7 /!
 !" )*#& )*"%(*5 )*%*"%(+ "-(%8+ ", 9*6%0" $)++6-" $%%&,+!- *%)*2#&*4 "6 ",
 *#, %1+,5 &1,5 )*4%3.5, 9- )*-*#8- -40(- )*!.*- ;3'! $*% *"%+! )*5%%4)5 *%-
 "*%)*%*"(# )!,"* 9*6%0- )! &*.%" $! %3("#- *)(3–"*4%, %+–"( 1%"'5 9*6%0- &.*%

26.)%"6"6 )*"%(% )8,*5 :! /6 .*2%14-" *! *255 (25%-"
 9)&%.% )*(2*5 )*-*#8 -40( )*!.*- :-!2--–)#*1 %&45 "( -&*!6" "' -5*3 9*%8%-
 -)%%- -67 -#, -!2--–)#*1 9%8# #%1%5" $"," -2-2- "( -#*' )"1- .-!2-–)*#*1 ",
 -%-  )*%&'!  ""6  "-!2--–)#*1  -&45#  :!  %4%72-  -&45#6  .-%(#-  )!  &*)+"  -%*,(
 %2%3,  !"!  .)%"6"6  )*"%(%  )8,-"*  &'!-  3.-  "(  3'!  3.  ",  -40(  )%%+6"  "%#*5
 )*2*,  )*#%0  *2*3%%  -7  4"'  /,5-#  .*7  /&3#  $%6"*-  $2%!  1+,5#  !"*  &,*(  )%%,(

.-!2--–)#*1 %&45"* 472- %&45" 1+,5- ", -2*,- -,%8"

!"#! '# !"&( !"%&" !(6!–0-' $%0(#.- $%"0, .3

7&)+)+ 0' +&/-)-2-(! +3&*$ (()

 -%5*2*1*!# (8+) *76 -#*', !%- -#,- ", -#'& -#*'# -&6-–%!" )%&,+! -#%0
 !%- .*,4%# !" -)*!, -!2-–)#*1 &*#(# $"," -%+–"( *,&3%% $- 96, "$%2-2- ",
 "!"%55 .#the right to be left alone$ *%2%%2(# *#&()% !" $%&'!, $3! ", *)*67# )(8*+
 9%+%"' $3! "( -+*6 !%- 96, "$%7*'- ,+*' 9*&4( )! -&*!6" )&)*0 *76 -#*'# -&6-

3-.9*.&5 $2%!,
 (*8+" -"*"( "-7 &5!5# (.*56 "-#,- ", -#'& -#*' )"1-, /6" ,'6)-" 9%!
 -(%8+-  "-#,--  )#*'  )!  "%'-"  (.*5  $-#,  $%&45#,  !"!  .$%2-2-  ",  -%5*2*1*!#

."%"6 (25%) :! $%)%("* "-#& -%-) !" -%5*2*1*!#

 ROBERT COOTER & THOMAS ULEN, LAW AND ECONOMICS 102–106 (3d ed. 2000); RICHARD  26
.A. POSNER, ECONOMIC ANALYSIS OF LAW § 3.10 (6th ed. 2003)

 RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST ENRICHMENT § 23 cmnt. b (Tentative  3-
.544—543 75(# "3 ,'- "%(" "Friedmann $8 *!& .Draft No. 2, 2002)
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–)#*1 ", &)%-–)6&(- 9*6%0 &,!6 4& -"' -7 &5!5# )(.*5- -#,-- )#*' "%&'(#
 -!2--–)#*1 ", &*.%% *! $%33.- 9%# )%2*.& -40( $-#, $%#.5# 4&* "914 !*- -!2--
 "$%5%%4)5 -"! $%!2) &,!6 31.$%%&,+! $2%! )&'! /&3# *! 4*,- 9*2825 )*(.5!#
 96, "$%33.- ", %,55- $2*.& $( 3'! -24# ""6–/&3# -"() -#,- ", -#*' )"1-
 $%"*6% $2%! $- *255 &,!* ")*%-" !" $%+%3(5 *%- *#, #.5# $%%*&, *%-% $- -%3("#
 3.5  "-214  !%-  /!  "$25*!  )5"(2  -2%!  $-",  -%5*2*1*!#  )%&,+!-  -(%8+-  .)!."
 &!)" 9)%2 "-7 9*&'! 9%%2( &)*% #*1 9%#-" %36 .&'! 3.5 "$-5 $%#&" -"%(*5* "3'!
 &%#(-" -2-2- ,&32 *"%! "-76 #.5# .)%+06 -"*6 !%- $%2-2" -!2--–)#*1 *#, #.5
 %&-,  ")(8+2  *",  -%5*2*1*!-  -)%%-  3.%6  )*!&"  -,4  "#%1%5"  -!2--–)#*15  4"'
 ")4*"'5# %*2, )*%-" "*6% *2%!, 9+*!# *#.5 )! -&+%, -!2--–)#*1 )%%+6 %6 &*&#
 &,!6 "-5*3 9+*!# .-&4%, -.*& -%- $%2-2- 95 3'! "6, -5 4*%3# -7, 9%1*"'" &*&#*
 ,"' -%5*2*1*!- 9*(%1 ", *'*6 "$%40( *! )*%&'05 )*5&%+ "( )"'*5 -#,-- )#*'
 ,% 40( *! )%&'05 -5&%+ ", -&45# .$%1&+ "( )"'*5 !%- *#, -&45# &,!5 &)*%
 -6&(" — 3*!5 #*&4 )*'+" *! — --7 -!2--–)#*1 ", %#%14%%#*!- -6&(, &(," $*45
 $*&8%  !"  -!2--–)#*1  9%8#  $*",)#  $%2-2-  #*%'  96–"(*  "-"#45  %2%(#  %#%14%%#*0-

.472 "6 $-"
 -%5*2*1*!- 9*(%1, )35"5 -!2--–)#*1 %&45 9%#" 472- %&45 9%# -!**,- "%&)'
 $&%)-# "9%4%72- %2%3 .-#,-- ", -#'&- -#*'# -&6--–%! )! &%#0-" "*6% *2%! *3#"
 )!  $%"%#85  "(8+%-"  !"  )*!67  $-"  ,%,  $%4*7%2  "(  -40(  )*+6"  $%4%75"  #"(*+#$
 ", -#'&- -#*'- )!7 -,*(, %+65 -#&-# )%)*(5,5 -3%5# $%4*7%2- ", -%5*2*1*!-
 $-,  /*)  ")**5  :!*  ",*6&*  :*8  %472  $*&8"  $%4%75"  $%&,+!5  9%4%72-  %2%3  .-#,--
 )!," $%,&32 $%4%75-, $%%*.%+- .$%472- $&8 )*#4(# $%4%75- "( %*.%+ )#*' $%"%15
 *! — $%2)*2 $%4*7%2-, $%6&(- %+–"( !"* ")*%#%14%%#*! -3%5–)*5! %+" $%3352 $-#
 #4(  (8+%-"  !"  %!67  -%-,  ""8&–/"*-  ",  -%5*2*1*!#  -(%8+-  .$-#  -(%8+"  — *2)2
 $*60# )(6 -.*+5 &,!* )%2",& -(%8+ #4( *3% )! 3#%!, "#6&# 8-*2 ", *)*2",&
 -67,  $3!"  -5&82,  *75  &*(%,  9%!"  -#&  ")*%#%14%%#*!  -3%5–)*5!  %+"  3352-  :06

.:06 $*60 -&*#(# $"," )(6 ,&32 &,!* ,4%# !" -)*!, -!2-–)#*1#
 -!2-–)*#*1 9%8# $"," *#*%'# )!1#)5- 1&+- ", -%5*2*1*!- ", -"#8- "%&'&0'
 -!2-–)*#*1 )*&.%%5 "9,!&# -2%35-* ")*%&*#%. )*%*,& .;&+2 9*7' !%- ,4%# !" 9)*!,
 -&6-- "( :%4,-" 9)%2 .$%#,*)- "65 /6 &*#(# $*",) )*#*8* "#&(-* $6,- &*#%."
 32$%%&*#%.  $%&.*5  &.%%"  %2*1",-  '*6-  ",  -1&+-  9%(56  -#,--  ",  -#'&-  -#*'#
 9)5  %6*  ")*,&-  ",  -#%18*&&+-  4*%3#  *7,  !*-  %382  9*(%1  .$2%8#  $*",)  )*#8"*
 -(%8+ !%- /6 &*#(# $*",) )*#8"* $%&'!" -!2-–)*#*1 &*.%" $%%1&+ $%+*8" &)%-

33.&5!5- /,5-# 4*0(! -7 %382 9*(%1# .$%%1&4*53 )*2*&4(#

.48–* 28 "18 $%4&+–)) 9"-" *!&  31
..8 4&+–))* #*$3# 70 9"-" *!&  32

.&5!5" #*$3# 70 9"-" *!&  33
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–)#*1 1&+- ".! )&.*2 $-#, $%#& $%&45# 34"$%&#3- /,5-# &-#*%, %+6 "%&3&!#
 9%#"  -!2--–)#*1  9%8#  %3%%5  $*",)  9%#  &*'#"  *"  &%)-"  (.*5  ")%+06  -2%!,  -!2-
 ", -%5*2*1*!# -(%8+- 95 1%(5-" %36 ,% /6# :! .-255 $%'**&- ,*5%5 )(# $*",)
 -2%!,  -!2-–)#*1  &*#(#  95*75#  $","  *)*!  )#%%'5  -2%!  -#,--  )#*'  96,  "-2-2-
 )6+-2 !%- &,!6 4& -&*#(# $"," *" )&,+!5 !"! "-# -.& '&6-# !" &,!* )%+06

.)%+06 -!2-–)#*1"
 &,+!"* )%)&#'- -'**&- )! "%38-" )3(*%5 -#,- ", -#'&- -#*'# -&6- "7-4&50
 -#*'- )*"*#8 ", -&%-7 -%**)- .*# )*%-" $%.*& $- 9%!, $%2%%2( #.55 )!." $3!–%2#"

.-214 -%-) $%2-2- ", -%5*2*1*!# )%&,+!- -(%8+-, '%1#)

7&"--'! +3&*$ (!)

 4*, )*40( &)?%@% -5*%4, !%- -#,- ", -#'& -#*'# -&6-–%!" )+0*2 )%&,+! -#%0
 *-(&" ,%! $%)*&%,* 9%#*1 *&65% $3!–%2#, $*45# :9*.&5 -2*4 9%#" 9*.&5 &6*5 9%#
 &#3- .$!)-# $*",) *#8%* $%2-2- "( $%)*&%,- *! 9%#*1- )! *+6% $- "4*, )*40(#
 *.4*% !" $%#!,5, 96* 3.")*"%(%–!" )*40( *&.**%% $%5%*05 $%&45#, /6 %3%" !%#%
 -#,-- )#*' -"! $%5(15 "96! 33.4*,- 9*2825 )*(.5!# $%.4*5 $-, %+6 -"%(% -&*.#
 ", $%&'! $%4+0* #%1%5- 9%# 4*, )*40( $-#, $%#.5" )"#8*5 -7 &5!5# )(.*5-
 %2+  -"!  &,!6  .)*-*#8  -40(  )*!.*-  #4(  )*%&,+!  92%!  $%2-2-  9%#"  -!2--–)#*1

34.3*( $%%4 *2%! 4*, )*40( :%"') )%""6- -#,-- )#*', ,,'- "$%&#3-
 4*, )*40( &)%%" -"*"( -#,- ", -#'& -#*'# -&6-, 9*(%1" )%&,+! -%.!%&*
 '*)%+, $*45 "-"%')6"5 $%4**, ')+" %"%", ;%&5) 4+0% *76 -#*' ", -5*%4, !%-
 ",55 -# ,% *7 )*382)- .$%)*&%,* 9%#*1 &*65" )%+*"' /&3 ", -5*%4 #4( "%&,+! -76
 )&6%2 -3%5# /*52 $*",) )4%0+ "&)%- 9%# .-7 9*6%0 (*25" ,4#% (%.!, -#,-- 9*&4(*
 "#%1%5-  ",  )*&%#0-  )*!.*--  -#*8#  9*86  "-2-2-  "#%4,  -!2--–)#*1  ",  -%%**,5
 )! 8%,-" %"#5 -!2-–)#*1 )&%.% "( 4*, )*40( :%3(-" #%1%5" *%3 47' ;%&5) &%)*)

35.-"%')6"5 -2-2- )560-

+# $/,- %-0&3&–&(- +()++–%!-2 0' #%&–%-4#3+ (*)

 $&8%-" -"*"(, )*"%(%-–%!5 (#*2 -#,- ", -#'& -#*'# -&6- %2+5 %)*(5,5 ,,'

.28 4&+–)) 9"-" *!&  34
.133 75(# "26 ,'- "%(" "POSNER  3.

.52–46 75(# "2 ,'- "%(" "Levmore  33
.18 4&+–)) 9"-" *!&  34

 ",  $'*)%+"  3%)(#  $*&)"  -%*,(  -#,-  )#*'#  -&6-,  96)%%  .28  4&+–))  9"-"  *!&  35
 -"!6 $%4**, ", $)*')+)- .$%5%%4 $2%! $*%6 &,! -!2--–)#*1 ", -&*.%%" $%4**,

.:0*2 9*%( #%%'5 -7 9%%2( .-#,-- )#*' )! &#3 ", *+*0# &)%%" -%*,(
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 $!  :!  *2%(#  35*(  -7  ,,'  36.$%2-2-  *67  9-#,  -!2--–)*#*1  ",  &)%–)6&(-  #4(
 "( $%4-" 9%%2*(5 9#*!& :&5!5- ')+2 -#, -58*3" &*7'2 .4*, )40( ", -+*"' 9%!
 $-  :!  $%%*+.  *%26,  .1-  ",  -!2-–)#*1  4%+%  *255,  "1. ",  )*"(#  -2#5  *%(4&45
 *)*67 &6*) $! 4& 96–"(* ")*-*#8 -40(- )*!.*- .1- ", -!2-–)#*1 -2#5- 95 4%+-"
 *,6&, -!2--–)#*1 9%8# .–5 -*#8- $*60 *%26,5 )*#8"* -2#5- )! $%4-" 9#*!& ",
 :%,*4- 9*51 4*%3# 9!6 /! .$"*6 )'**&" -2#5- $4*% "$)560- %3("# :! )!7* "/6 #4(
 9*'1%## 4%0-" 9)%2 %6* "-3%35" )2)%2 $%26,- ", -!2--–)#*1, !%- -58*3- )'2-
 $! :!* "-2#5- 95 -!2-–)#*1 *4%+% !" $%26,- 95 $%#&, 96)%% "(*+# .1- !*- --#*8,

4-..–5 /*52 :! %"*!* "1-–5 /*52 -%-% -&*(%, "-!2-–)#*1 *255 *4%+%
 -58*3# $%26,- 3'!, '%22 .'%-&-)/69+ ,6!-('" -&*,4 &)%–)6&(- ", %$5-) +&3!
 .&)*%  -6*52  )*"(#  — )%+*"'  -!2-–)#*1  *!  — -!2--–)#*1  )!  &*.%"  "*6%  -%-  1
 %3%–"( )+3(*5 -)%%-, -!2-–)#*1 )*"( -)*!# &*.%" "*6% -%- !*-, '%22 "9%+*"'"
 $%#.5 ."(*+# -&.=%, -!2--–)#*1 )! )&)%%5 -)%%- "-&.=% *"%! &,!* "$%2*,- $%2-2-
 )*%*&,+!- )*&5", /6" $*&8) -#,- ", -#'& -#*'# -&6-, ,,'- )! $%"(5 -"!6
.)%"6"6- -2%'#- 95 -%*.&- -!.*)- 8,*) !"* "-!2--–)#*1 )! 9#*!& &.?%@% ")*+%3(-

 $%2-2- *#, 3(*5# -2%%2(* "%-0&9)+ )%%(# !%- &)%–)6&(-# )(8*2- %&'&0' +&3!
 ", --#*8 )! /%&(-" )4%*35 /&3 ,% $! $8 .*67 -#, -!2--–)#*1 9%8# $"," $%,&32
 )"1- %6 "43.#* "9*(1" *"6*% $%26,- 95 $%#& "1 -58*3# 96, "6 "#%4, -!2--–)#*1
 $%+%3(5  *%-,  -(,#  "$-%(4&45  &*+%,#  $%+06  (%4,-"  $)*!  )#%%'5  -#,-  )#*'

.$%"#8*5- $-%#!,5# &'! ,*5%, )*,("
 ",  -#'&  -#*'#  ""6  &%6-"  !"  )(26,5  -#%0  -**-5  -2%!  &)%-–)6&(-  )%%(#
 4*%3–%! "%&'(# .*7 -#*' ", -#*.%( "( (%+,-" -6%&. !%-, 4+0 9%! %6 $! "-#,-
 9%!* ")*%&'! %""6# &%6-" !" $(1 ""6–/&3# -**-5 *2%! 472 %&45# $%%*.%+ )4%0+#
 .-!2-–)#*1  %&45"  0'%#  -7  9%%2(#  -2*,  )*%-"  -6%&.  1+,5-  )35(  (*35  &*&#  -7
 .)*%#%14%%#*! -3%5–)*5! %+–"( $%6&(*5 -"!* "4*7%2- %472# !,*2 4%75- 9%4%72 %2%3#
 *%-%* "*%472 )! %*!&6 *+4,% !" 4*7%2" *5"*,%, $%%*.%+- $%#& $%&45#, ,,' $%%4
 0'%%5  4*7%2-,  %**,-  )*#*&4  $%)%(",  !%-  /6"  -#%0-  .%35  $%-*#8  *!  %35  $%6*52
 $%,&32- -"!5 $%6*52 $%%*.%+ .$-" 0'%%5 1+,5-, -75 -2*, *)*!%&#"* *%%'" "*%062"
 4%75-  &*.%%,  $%2*6%0-  )5&,  /6  %3%"  !%#-"  $%"*"(  472-  !*"5  )!  )*06"  )25–"(
 "%#*-"  $%"*"(  ,&32-  95  $%-*#8  $%%*.%+  *"%!*  "-"%(%-  $%2*6%0-  )5&5  --*#8  -%-)
 !*- &0'–)6&(-5 ,,'- "-!2--–)#*1 %&455 "%3#-" "472- %&45# 41.-6*+-- -!.*)"
 4%75- *%+–"(, "#)*%&'! ""6$ 8-*2- %1+,5- ""6- )! $%**,5, -(,# &)*% 3%&15-
 96 )*,(" *" &*0! *%+", "#%2%%24 ""6$ &'! ""6" "$2%8# $","* $%472 $*&8" %!,&

.145—136 75(# "5 ,'- "%(" "DAGAN 142—36 75(# "2 ,'- "%(" "Levmore  36
 (8*2  *2%!  -7  !,*2  /!  ")*"%(%–%!"  $*&8"  -"*"(  -!2--–)#*1  ",  &0'–)6&(-  :!  4-

.-#,- ", -#'& -#*'# -&6- 382 "*4%, *2%! &0'-–)6&(- 9*6%0 96, "*22%%2(#
.24 ,'- "%(" "Calabresi & Melamed  41
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 %""6# &%6-"5 9%4%72- %2%3 )! (2*5 *2%! -7 ,,' "96–%+–"(–:! .$%4*7%2- )560- %3("#
.)*%&'!

 )!  )%)*(5,5  -3%5#  $.5."  9)%2  -!2-–)#*1  %&45#  9-*  472  %&45#  9-  "%&)'
 ",  $%&45#  4*7%2"  9*6%0-  $*.5.  .-5!)-#  "&)%–)6&(-*  &0'–)6&(-  ",  $%2*6%0-
 9*6%0  )+3(-*  )%0'%  $%-*#8  $%%*.%+  )4%0+  %3%–"(  )*,(%-"  "*6%  -%*+6  -40(5  472
 ", $%&45# -2-2" 9*6%0- $*.5. ")!7 )5*(" .&0'–%*.%+ ", 9*6%0 "( &)%–%*.%+ ",
 )+3(-*  )%0'%  /*52  $*",)  )4%0+  %3%–"(  )*,(%-"  "*6%  -%*+6  -40(5  -!2-–)#*1
 "&5!5- ')+2 -#, -58*3# "/6 .*" &)%–%*.%+ ", 9*6%0 "( #%1%5" &0'–%*.%+ ", 9*6%0
 .-2#5- -2#%%, )25–"( "1- ", )*"(# !"* "",5" "3 ", )*"(# *!,%% $%2-2-, /6# %3

42.$%2*6%0- $*.5." *7 /&3# /*5)" $%%*,( %)4*"' 43. %"*4%, :!
 -7  ""6#*  "&)%–)6&(-  ",  9*6%0-  ))'+-"  $%2*,  $%2*2825  *2*3%%  28  4&+–))#
 %6  9%%."  %3  -7  #",#  .)*"%72-  )%%(#5*  )*%*2537--  93#*!  )%%(#5  $%(#*2-  $%2*6%0-
–)#*1 :$%%2,- 9%#5 /*52- -%-% -&*(%, "-#,-- ", -#'&- -#*'- "*') $-#, $%&45#
–)#*1 ", -&*.%%# -2-2- ", %0'%- *4"' *! -2-2- ", )4*"'5# -%*2,–%)"#- -!2--

.&)%-–)6&(- 9*6%0 )! $*5%2%5" $.5." %36 -%-% /6# $8 .-!2--

+&&!*- +14-+ %-&-03 (6)

 .)*&4%  )*%-"  )*%*,(  -2%8#  $%%*.%+  )%%#8*  --#*8*  -!2-–)#*1  ",  -5*%4  )'6*-
 -&6-# )*%!36- "-!2--–)#*1 ", --#*8 "( %0*+%1 9+*!# )*"*( -"! )*!.*- &,!6

43.4+0# )"1*5 -#,- )#*'#
 %&45# &,!5 &)*% $%#& %0*+%1 9+*!# *%-% -!2--–)#*1 %&45# -%%#8-* -'6*-- %%,4
 %&45#, 9**%65 ")!7 .$%#& $- $%2-2- *! $%4*7%2- $-#, $%&45 $)*!# 3'*%5# "472-
 %*.5 (3%5- -!2--–)#*1 %&45# *"%!* 44"$%(#*)- %3%# %0*+%1 9+*!# %*.5 (3%5- 472-
 $! """6–/&3# .4%75- )! $%(#*) $%4*7%2- 472- %&45# .$%(#)2- %3%# %0*+%1 9+*!#
 )5*(" "-!2--–)#*1 %&45# ."42# 472- )! '%6*-"* 4%75- )! &)!" 9)%2 "3%5) !" %6
–)#*1  )'6*-*  $%2-2-  &*)%!  )*#*&4  $%)%("  .$%2-2-  )!  (*#)"  %*+.  #%1%5-  ")!7
 "&))0-" )*#*1 )*#%0 ,% — $%4*7%2" 3*8%2# — $%2-2" %&-, "$%,4 *%-% -# *67, -!2--

.-6&(# 1%(5-" )*02"* *"#%4, -!2--–)#*1 )! (%2.-"
 472- )'6*-* -!2--–)#*1 )'6*-, ""%(" &*5!" 3*8%2# "'%22 $! :! "96 "( &)%

.52 ,'-" 51 ,'- 9%#, 1041- 9"-" *!&  42
–)#*1  &*.%"  $3!–%2#  ;&5)"  $!  -1"'--  %6  951%*  3"2*3  ",  *2*(%1"  -7  9*(%1  **,-  43

 )*!.*-# -#& -3%5# -%*") )*%-" -6%&. )*%3%0#*0 ", /&3# *! )*%.420 ", /&3# -!2-
 Donald Wittman, ='&L'%'-G 8/2 P&25 /2 :*!& .$%6&3- 95 )'! "6# *&.**%%, )*2%%3)--

.*+,-'-.-'/( 8/2 Q+(+!-,R 13 J. LEGAL STUD. 57 (1984)
 .STEVEN SHAVELL, FOUNDATIONS OF ECONOMIC ANALYSIS OF LAW 578–581 (2004) :**,-  44
 !"*  ""**(5-  %+"6  $%%*.%+"  )*!67-  "(#  !*-  4*7%2-  -2%8#,  -#%0-  ""**,  ",  *)1%,"

.$%472" &,!# -2%35" &,!5 &)*% #& (3%5 ,% 4*7%2", !%- "-2%35-
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 #4(  -%%#8-*  -'6*--  %%,4#  )+0*2  -%%&15%0!  -&*!6"  $%%4))  "-3%5  -)*!#  )*,4
 -#*'# &%65- %1+,5 &1,5# -!2-–)#*1 &*.%% 9%8# *,8*%, &)*% #&- )*(%#)- &+05
 .)*2",&  ",  %1+,5  &1,5#  472  9%8#  *,8*%,  )*(%#)-  &+05  )5*("  -#,-  ",  -#'&
 ", )*%*(1 9%! *#, %"!%3%! $"*(# — "4,5-–%**%, )3*42 )*2",& ", %1+,5 &1,5#
 96–"(* "",&)5 *2%!* "%(% 9+*!# 8-2)5 4%75- -#, *7 !%- — 1+,5-–%)# ", *! 4%75-
 -#'& -#*'# &%65- %1+,5 &1,5# 96 !" 4..472 $&8 9%8# *382 )*(%#) "6 )*,8*5 !"
 %!67 !*- "$%2-2" -!2-–)#*1 &.*%* "%(% 9+*!# 8-2)5 #%1%5- *#, -&45 "6# :-#,- ",

43.$".! -&.*2, -!2--–)#*1 9%8# $*",) $-5 (*#)"
 ,-3&2+ $( ')+2 .-#,- ", -#'& -#*'# &%6-" !" $%(26,5 -"! $%2*(%1 $! 4+0
 "4%75- ", )*%&'! -54 &,!6 )*,8*5 )*(%#)- #*&, *%"!5 9#*56 '%25 -7 9*(%1 .&)'+
 "$%#%1%5 *#, "%"!%3%! $"*(# "-,(5" /! .-(%#) ),8-# $(1 9%! )*%&'! &3(-# 96,
 :! )*(%#) *,8*% !" "1+,5- ", -!"5 -+%6! 9)2%-#* "$%(*1 $2%! 1+,5–%)#* $%2-2
 $! -"!," &,!# )4*"'5 9%!, 4& !" -76 $"*(# .472 %&45#6 ,55 "-!2-–)#*1 %&45#
 3." $"," /%&. 3'! 3., %*.%+- -#*8" &,!# )4*"'5 9%! :! !"! "*!" $! )*%&'! -54
 )*4*"'5 )*&&*()5 %"!%3%!–!" $"*(# .9#*56 "-2*, #.5- %"!%3%!–!" $"*(# .&'!-
 )*(%#)- )*56 -76 $"*(# $! -"!,- .%*.%+- -#*8 #%#0* )*%&'!- )"!, #%#0 )*#&
 )*(%#)-  )*565  -)*'+  *!  -#&  !%-  -#,-  ",  -#'&  -#*'#  -&6-  )*#4(#  *,8*%,

.-" -#*,)- )! )*7'" -,4, )%&%+5! -"!, !%- 9%4%72- %2%3 ", $'*65 )*,8*5,
 $%5%2+5 $%#%1%5 3*( "6, !%- *" )%&,+! -#*,) .&)*% %)*(5,5 ,-'(#+ ,-3&2+
 :*6!" $! -1"'-- )! $-" &%)*-" !" -#%0 9%! "-%%#8-* -'6*-- )*!.*- )! !"5 9+*!#
 -'6*-- )*!.*-5 &6%2 4"' $! )(26,5 -2%! *7 -#*,) .-#,-- ", -#'&- -#*'- )!
 )*!.*-- 95 4"' $! *! "$%2*,- -+%6!- %2*2825 )! -"%(+5- "-2%35" )*2.'*5 -%%#8-*
 $%&45# -+%&'5 *7 -%(# .)%'32 $382 -(%#)- &,!6 :! $%2-2- ", $-%+)6 "( )*"+*2
 -#,-- ", -#'&- -#*'- -"! $%&45# .)*214 9- &.*% #%1%5-, -!2--–)*#*1 $-#,
 -'6*-- )*!.*- "6 )! $%#%1%5- *5%2+% $! 96, — )&)*%5 :-4%75 :! *! )&)*%5 -%-)
 )*!.*-5 &6%2 4"' $%#%1%5- *2%.'% $! 96, — -4%75* 1-)*! *+6!% !" $- "-%%#8-*

.-"%')6"5 %*.& &#3- 9%! &,!6 :! -!2-–)*#*1 *&.%% $- "-%%#8-* -'6*--

 "POSNER *!& .#32- 32&" )'0*2$ )%"6"6- )*2",&- )'0*2 $*,%%5 ),4#)5- -2405- *7  4.
.3.1 70 "26 ,'- "%("

 "S+)&-'H+ ='&L'%'-G *&5!5# "Giuseppe Dari–Mattiacci ", *2*(%1 )!&,-# -"(*5 -7 9*(%1  43
 -%-) 1+,5", #)*%*(1 &3(- ", %"!%3%! $"*(#$ /6# %3 )*2",& ", ""6 )') *%+–"(,
 !"  $3!–%2#,  '%1#-"  — ",&)-"  "4*,,  %5  "(  $%%!%  -#,  — *)')5!#  )'!  -%.420
 9)2%-"  -6%&.  -!2--–)#*1  &.*%"  -%3%0#*0-  *#,  "-#,-  ",  ""6  )')  96  !"  .*",&)%
 )25–"( Dari–Mattiacci )! ),5,5 *7 -2'#- .-!2-–)#*1 )&.*2, )5%! "6 "#*,* #*,
 Giuseppe Dari–Mattiacci,  :*!&  .)*&%32  -6  8-*2-  1+,5#  -#,--  )*#*'  (*35  &%#0-"
 S+)&-'H+ ='&L'%'-G (George Mason Law & Economics Research, Working Paper No.

.03–29, 2003), &H&'%&L%+ &- http://papers.ssrn.com/abstract=422961
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+# &(-+ %-0&3&–&(- +()++–%!-2 0' #51–%-4#3+- #%&–%-4#3+ (+)

 $*",)" $%!67 $%)*&%,* $%062 ", 45$%&6*5 -#, -1%,# %6 $%!&5 4*7.##* "%8–&#
 )*6%!# $%)*&%,* $%062 %&6*5 -#, -(+*) &.**%) "$-%2%# -560- &3(-# :! $%2*4- 95
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 "43.#*  "-"%')6"5  $%&#'5-  %3%–"(  "#8*5  4*7.##*  "%8–&#  ",  $'*)%2,  !"!
 .)%&,+! !%- 4*, )40( 96–"( &,!* )*6*52 $%33.- 9%# -40(- )*!.*- $-#, $%&45"
 -#*'# -&6- 3(# 9*(%1" %-,"6 -&%)0# 35*( *2%! 4*7.##* "%8–&# ", 9*(%1- -7 $(15
 4*, )40(, /6# )%2)*5 *7 -#*' ", -)"*') 96, "-7 &5!5# (.*56 "-#,- ", -#'&
 &*.%" :%3( %&%(--'+ -2%'#5 %6 9*(%1" $*45 3*( 9%! -7 $%2%%2( #.5# .)%&,+! -2%!
 96, "-#,- ", -#'& -#*'# -&6- %3%–"( &,!5 4*,- 9*2825 )*(.5!# -!2-–)*#*1

.-.)%)*!%.5 )*&,+! -**-5 *2%! 4*,- 9*2825
 )5%%4)5 $-#, $%#.5# &4%(# (26,5 '*6 ,% 4*7.##* "%8–&# ", 9*(%1" "3*(* )!7
 )*&') "-#,-- ", -#'&- -#*'- )! "%'-" (.*5 $-#, $%#.5# .$%#%1%5 9%# )*&')
 "-#,-- )#*' ", (.*5- :4%-- %+–"(, $(1- 95 &)%- 9%# """6–/&3# )5%%4 -2%! *76
 ./6" &#(5 !" /! -!2--–)#*1 ", -&*.%% )*!.*- )! &)*%-–"6" )*06" "6*% #%1%5-
 "-!2--–)#*1  ",  -&*.%%#  %5.(  0&12%!  "6  $-"  9%!  &,!  $%&6*5  "-7  $%2%%2(  #.5#

.38 4&+–)) 9"-" *!&  44
 &#*35  9%!  "-&38--  )5&#  "-,(5"  .%&*+15  !*-  '$%2*4'*  '$%&6*5'  $%%*1%##  ,*5%,-  45

.-%%24 *! -&%65 ", -"*(+#
 Oren Bar–Gill & Lucian A. Bebchuk, I/(,+(- &(< "#34&()+ (National Bureau of  46
Economic Research, Working Paper No. 13267, 2007), available at www.nber.org/

 &)%–)6&(- ", )*%*(1- &,!6 :! "' 4*7.##* "%8–&# ", 9*(%1- .papers/w13267.pdf
.9+4%-#* 9"4,5# )**, &0'–)6&(-*

 -6&(  "(  (3%5  &0'  1+,5-–)%#",  /6  "(  $2*(%1  )!  &*5!6  $%00#5  4*7.##*  "%8–&#  .-
 )2(1"  "*&.**%%  &,!  )*%(#-  95  -56,  !"!  .-2-2-  -67  -#,  -!2--–)#*1  ",  4%*35-
 ),&32 *#, "8-*2- %1+,5- &1,5# :! )*5%%4 -#,- ", %1+,5 &1,5# "4*7.##* "%8–&#
 markets for–#  )*&.*2-  )*%(#-  9-  -"!  .-&%65  (*.%#  $,"  $%33.-  %2,  ",  $)560-
 *%#8" '%2-" ;"!2 !*- "&.*5- )*6%! "( (3%5 &0' -2*4", 9**%65 "-"! $%4**,# .lemons

.*3&,% !" -"!6 $%4**, "$%%2*.%4 $%&45# ."65 (*&8- )!
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.$%5%%4)5 $2%! $%"(5 4*7.##* "%8–&#, )*,,'- "$%%&(75

%&#-!&.+ %-'#+ 0' +6&"$% (-)

 %0*+%1  9+*!#  9-  9&*.%%  )!  )33*(5  -#,-  ",  -#'&-  -#*'-  &,!  -!2--–)*#*1
 ",  $&*.%%  !*-  )*%&*#%.  )*%*,&  ",  $%%)&*05-  $%3%4+)-  3'!  .1.$%%&*#%.  $%&.*5
 -"!,- -"*( 9!65 .2.)!7 )*,(" "*6% *2%! 4*,- &,!6 $&*.%% 9*5%5 *! -"!6 $%&.*5
 $%%&*#%.- $%&.*5- ", $&*.%% )! &%)*-" !"* "-#,- ", -#'& -#*'# &%6-" %*!& $!
 $%%&*#%. $%&.*5 9%8# $%1&+ %3%–"( $*",) )%%#8 "*75 -&)% .3.)%&*#%.- )*,&" $"*6
 ", *)"*(+ )*2*&4( $( 3'! -24# -"*( -2%! ")*,&- %3%–"( !"* "$-%3%–"( *&.*2,
 )%,-"  $%!,&  "3#"#  $-*  "*5(15  -2*55-  -7  *!  &'#2-  :*8-  *#,  "%1&4*53  &1,5

.4.$%%&*#%. $%&.*5 ", $&*.%% 955" )25–"( $%1&+ "( -#*'–%5*",)
 %+6$ 4*, )()&- $*45# "/6 .9%4%72- %2%3" 0'%# :! )*"(-" 9)%2 -5*3 9*(%1 $"*!
 )%5*45- )*,&- *!$ -2%35- "*)*"%(+ %472# !,%% 4%75-, )#%%'5- "#%7&#"4 -)*! -2%6,
 -%."*8& %3%–"( ")%7*6%& /&3# $%2*6%0 )*&.*%- )*%*8-2)- &%30-" -"*6% #$%5%*05 $%&45#
 .)*2*&0' $8 !"! ")*2*&)% 4& !" ,% -%."*8&- /&3#, !"! .$%2*,- $%1&+- "( :6!%),
 -+%3( )*%-" -%*,( -%."*8& 7!, "-!2-–)*#*1 *! $%472 9%.'-" $%"*"( $%4%75 $%)%(" "/6
 $%&45#* ")*%1%"*+ )*#%05 )%&,+! -2%! -"%(% -%."*8& $%#& $%&45# /! "4*, )()&- "(
 )*,&" &,!5 &)*% #& (3%5 ,% 4%75" )*#*&4 $%)%(" — &)*% #*,' ...3*!5 -&4% !%- $%&'!

 )*&') &3(-# 96* *)6%&. %2+5 $3!–%2# &%3-" )"*6%–%!# 9%%+!)5 '&*-1' %&*#%. &.*5  .1
 $2%!  *255  4%+-"  9)%2,  -!2--–)#*1  )3%5*  *&*.%%  )*!.*-,  -7  9#*5#  "*)6%&.  %#8"
 JOSEPH E. STIGLITZ, ECONOMICS :*!& .-"*( &.*5- )! $%6&*.- ", $&+05 &,!6 $%2),5
 %&*#%.- &.*5- ", 9*,!&- 9%%+!5# %3 .OF THE PUBLIC SECTOR 128–129 (3d ed. 2000)
 -1&+- "7)%"6"6 -4*'7* -2%35 4&# *!& .)*,&- %3%–"( *&*.%% )! -&*!6" 4%3.-" &*-1-
 %!"#$ & 0%$5 0"3 ')%"6"6 )*%2%35 )(%#4# -"*(+- ,+*' )"#8-" -**)5 :%&*#%. 9*5%5*

.#-2%35 4&# :9"-"$ #2--. "$%6&*( &*32# "!%&!* 9)*3 #!*%$ .53 )6%!%/'"' )0*1
 Paul Samuelson, ?4+ 7.2+ ?4+/2G /8 7.L%'3 "#$+(<'-.2+, 36 REV. ECON. & STAT. 387  .2
 (1954); Paul Samuelson, E'&)2&55&-'3 "#$/,'-'/( /8 & ?4+/2G /8 7.L%'3 "#$+(<'-.2+,
 37 REV. ECON. & STAT. 350 (1955); Paul Samuelson, K,$+3-, /8 7.L%'3 "#$+(<'-.2+

.?4+/2'+,, 40 REV. ECON. & STAT. 332 (1958)
 RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST–- %6&*( %3%–"( "#*45 -7 9*(%1, -!&2  .3

.ENRICHMENT § 23 cmnt. b (Tentative Draft No. 2, 2002)
.&5!5" #!$3# 70# "%(" 9*%3- )! *!&  .4

 GUIDO CALABRESI, THE COSTS OF ACCIDENTS: A LEGAL AND ECONOMIC ANALYSIS 68–129  ..
.23.2 70 "26 ,'- "%(" "POSNER $8 *!& .(1970)
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 $*5%1+*!- )3*42 %-5 &)*% #*1 1%"'-" "*6%, !*-* "*)*"%(+# $%5*"8- 472-* )"(*)- %#8"
 )!," #%*'% $! .$!)-# "*(+" :!* "-%472#* -%)*"(*)# #,')-# !.5%-" *)*"%(+ "( -#,

.-"%(% !-) *)*8-2)- ")*"(*)- "6# -6*7 &,! -7 !*-, -'2-#* "$%472#
 )%&*#%.-  )*,&-  $%#&  $%&45#  "96!  .$%%&*#%.  $%&.*5  &*.%%"  &*,4-  "6#  $8  /6
 3'! "65 &)*% #*1 )!7 )*,(" -"*6%, *7 !%-* "$)*! )2555 *! $%%&*#%. $%&.*5 )&.%%5
 $%%&*#%. $%&.*5 *&.?%@% $%&'!, ,,'- ",# 9%#* )*%'5*5#* (3%5# -)*+%3( ",# 9%# "&'!
 $%&.*5 ", $2*5%5* $&*.%% )! &)%%" %36 9%! /6# $"*! .&*.%%- )*%*"(5 4"' *2%.'% /!
 )*"#85 #4( 9%# ")!7 -,*( -2%! )*,&- $-#, $%&45 $)*!# "$%1&+ %3%–"( :! $%%&*#%.
 $&8# /*&6 *2%! -7 &*.%%, 3#"#* ")*%'5*5* (3%5 &0*' #4( 9%#* )*%#%.4) *! )*%1%"*+

.3.9"-" -#'&- &)%# *2*3%% -"! $%#.5 .$%%)*(5,5 $%472
 "%1&4*53  &1,5  ",  3*0%–)*2*&4(  -&>+5  -#,-  ",  -#'&  -#*',  9*(%1-  ":*0#"
 $-#, $%#.5 "( "' *2%! -7 9*(%1 ")%,!& .(26,5 *2%! "$%0%5 )*#8" $%1&+" -&,+!#
 -4*"' ", )*6",- 9%! 05", /6 "-67 -#, -!2--–)#*15 /*52 1&+- 95 -#82- 05-
 &,!  #-(#.-*  %*,%&$  $%2*2825  *(.*%  &5!5-  ",  %2,-  4"'#  ")%2,  .&,*(  ",  ,3'5

.4.%1&4*53- 9*(%1- ", *'*65 3*( *)%'+%

351 7(2" !6%(6! !-1!–$"%+ .4

 &%65 1+,5- "-#,- ", -#'& -#*' 9%! -%+", "1+,5- ", -&*&#- -35(- )*&5"
 *!*"5#  472-  9*4%)"  ,&32-  %+06-  %*.%+-*  "&>'!"  472  $&*8  "**(5  $!  :#*,'  8%&'#
 95  ""6–/&3#  77*4%  "-"**(-  (*.%#"  &#*(  -%-,  %+65  #*1  #.5#  4*7%2-  )!  3%5(5
 9%4%72- %2%3 $*')# 9- &6*5 &,! "-7 8%&' .#.5- &*+%, )! !1#5- :06 $*60 %*.%+-
 8%&'- %+–"( "(*35 !%- )"!,2- -"!,- .'%4%72- 8%&'-* -2*6% "$%7*'- %2%3 $*')# 9-*
 !" $"*(5 &,!* *#.5 9*4%) #4( "#%4, -!2-–)#*1 9%8# $"," ,&32 4*7%2- "%4%72-
 -(,#  "4*7%2-  "(  -+6,  -!2--–)#*1  "(  '$*",)'"  %!67  "**(5-  (*35  ?-)*!  ,4%#
 )*%&,+!- )*#%0- #*& "3%%5 -!&2, %+6 ?-5*3 $*",)" %!67 *2%! "**(5 *2%!, #%1%5,

.5.%4%72- 8%&'- ", &,4-# )*+4) 92%! -#,- ", -#'& -#*' ", -5*%4–%!"

..8 4&+–)) 9"-" *!&  .3
.63 ,'-" 62 ,'- 9%#, 1041# "28 4&+–)) 9"-" *!&  .4

 "",5"  ")*(4+-  %&45#  .$%&'!"  -"%(*5*  $%3'!"  -4%75  -"*(+  -)*!  $-#,  $%&45  ,%  .5
 )*"(*)-  )!*  $%472-  )!  $%2+)  !%-  $!  -"%(%  -%-)  -(%4+5-  )*,&-  ",  -)*8-2)-
 Avraham Bell & Gideon Parchomovsky, F'H'(),, 111 YALE  :*!&  -7  9*(%1"  .3'%–$8
 "4*7%2"  472  $25*!  )5&*8  "**(5-  ",  -4%75-  *)"*(+  $%&'!  $%&45#  .L.J. 547 (2001)
 .472 $&85 $%&'! ", 9*6%0- )! -)%'+5 *! &'! 472 $&85 *", 9*6%0- )! -)%'+5 $8 /!
 $%)%(" — $%&45 ", -7 8*0# 4%75- #%*'% $-#, $%%*.%+- )! )%'+-" ,% *%+", 9*(%1"
 Ariel Porat, M88,+--'() *',C,, :*!& ")!7 )*,(" /&3- "(* — &)*%# %)*(5,5 9+*!# :!

.106 MICH. L. REV. 243 (2007)
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 :%"'-" )25–"( 1-- ", %*.%+ ,&32* "9*(5, ", *)%2*65" 472 $&*8 9#*!&, '%22
 "(8+2, 4"'- )+"'- )*#4(# .-8,-" 9)%2 *2%! 9,% 4"' .,3' 4"'# (8+2, 4"'- )!
 *#, %*.%+- "-4%0+# )'**&- -,%8- %+–"( )*'+" "-7 #.5# .2-–# -"*( )%2*65- /&(
 :! "*)%2*65 &*+%, &*#(# '$","* ;"!%% 9*(5, .1-- !"* "5- -%-% )!," 9#*!& ,&3%%

.6./6" $%60- !" !"%55* )!7 ,4%# !",
 -#'& -#*' ", -5*%4" -7 4&+ ", $%53*4- $%+%(0# *2*3%2, )*%*382)-- 95 -56
 -2%%2( *""- )*%*382)--5 )'! .%4%72- 8%&'# :! -&6-–%! -&*!6" )*4%3.5 -#,- ",
 3-.<= >?@A )*"%(%–%!" $*&8" )*"*"( &,! "-!2--–)#*1 ", &)%–)*6&(- %2+5 ,,'#
 $%6*52 $%472# "(*+# !,%% 4%75-, 9*6%0# !1#)5 -7 ,,' %4%72- 8%&'- ", &,4-#
 -%-%  9*4%)-  )*!.*-5  -6*2%,  $*60-  $!  ")%2*65"  472-  )58*3#  "/6  .$&8,  -"!5
 4%75- ", *)*%&'! %7! — 2- $*45# 3- "",5" — 4*7%2- -67 -#, -!2--–)#*15 -*#8
 -%-) 4%75- ", *)()&-* "&0'–%*.%+ -%-% 4*7%2" %*.%+- "$&8, 472- 95 -6*52 -%-)
 "*"( -!2--–)#*1 ", *-,"6 %*6%2–%! %6 #%,-" 9)%2 -7 9*(%1 "(, !"! .&0'–)()&-
 ",  *)6&(-  #1%5  %+"  -!2--–)#*1  %*6%2  96–"(*  "&)%–)()&-"*  &)%–%*.%+"  $*&8"
 -5 )*!3**# )(3" 9%! *#, "%"!%3%!–!" $"*(# &)*%# #*1- 9*&)+- !*- 1+,5-–)%#

.)%4%72- -"**(- 95 *(#2, 472- ", *! -!2--–)#*1 ", $-#*8
 -&45- 9%#" "3'! 3.5 "%4%72- 8%&'- 9%# $%"3#-- $-5 9%#-" :! 9)%2 -"! $%&#35
 9+*!# 4%3.-" !" $! $8 — &%#0-" $%%*,( -"! $%"3#- .&'! 3.5 "-#,-- ", %""6-
 "%&'(# .-#,-- ", %""6- -&45"* %4%72- 8%&'" 1+,5- ", -2*,- *)35( )! — !"5
 -"!, -2#- /*)5 $%472 )*6&(-# 4*0(" ,&32 1+,5-–)%# %4%72- 8%&'- ", -&45#
 !*-  9%!*  "*)"*6%  #1%56  4%%3"  )*02"  *%"(  "&#3-  /6,5  .)*4%*35–!"  )*%-"  )*"*"(
 9*4%)  )*#4(#  *!  -"**(-  -,(5  )*#4(#  4*7%2"  *'5.,  -!2--–)*#*15  $"()-"  "*6%
 "$%472 /%&(-" ,&32 *2%! 1+,5-–)%# ")!7 )5*(" "-#,-- ", %""6- -&45# .-%472

.*%2%(# %2*%'6 -!&26 0+)2 *2%! -"!66 -!2-–)*#*1# 4*0%(-*
 ", -5*%4 )%%'3" $%,5,5- $-%2%5" 4*, %2*(%1 "%4%72- 8%&'- ", -&45# "%&)'
–$%#%1%5 *! #%1%5- %6 9*(%1- "3'*%5# .$%%12**"& $2%! 31-#,- ", 3*!5 -#'& -#*'

 9%8#  $*",)"  -2-2-  ",  *)560-  )!  ,!&5  8%,-"  "%8&  9+*!#  $%"*6%  $%&'!  '*6#
 472-  "%4%72-  8%&'-  ",  -&45#  .%4%72-  8%&'"  $%!)5  *2%!  *"  42(*),  -!2--–)#*1
 *)560- )! 8%,-" &,+!–%! %0*+%1 9+*!#, %+6* "-7# -7 $%6*&6 $%!# -!2--–)#*1*
–)#*1, *)%! )*2)-" &,+!–%! /6 "-(%8+ ", 9*6%0# *)35(- %2+" 472 $&8" 4*7%2- ",

.-2%8# $"," $%60% $! 4& *" 9)2%) %*.%+- )*#4(# *".! &.**%), -!2--
 !" %!3**# "%4%72- 8%&'- "( "' *2%! 32-%%#8-* -'6*-- %%,4 &#3# 9*(%1- "%&'&0'

 -7 8*0# $%%*.%+ )4%0+ )(# $%2*,- $%"*4%,- '*)%2" .3.5 70 "4 ,'- "%(" "DOBBS *!&  .6
.#1653$ .1—44 "26 #2$7" 3'+ "7)8 $& )&%-$ 24385- !'( *!& $%&45 ",

.&5!5" #8$3# 70 "%(" *!&  3-
.&5!5" #-$3#–* ##$3# 70 "%(" *!&  31

.&5!5" #3$3# 70 "%(" *!&  32
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 ", -&45#, !*- /6" $(1- .-#,-- ", %""6- -&45- "( "' !*- -#, -5.*( -)*!#
 /*060 ", *5*%4 (4& "( -,(2 4*7%2- ", $%%*.%+- 95 -!2--–)#*1 %*6%2 "%4%72- 8%&'-
 )*.+" /%&. 4%75- *2%8#, 472- -#*8" &,!# — '*6#–%1+,5 /*060 )*'+" *! — %1+,5
 ".! -&.*2, -!2--–)#*1 %*6%2 $," )*,&32- )*+0*2- )*2%%3)-- )*!.*- .4*7%2- )!

.)*6*52 96–"( 9- 4*7%2-
 -2%%2(  -#,-  ",  -#'&  -#*'  ",  -5*%4"  )*%76&5-  )*%*382)--  )'!  "%&3&!#
 $%%&*#%. $%&.*5 &*.%" )3(*%5 "9(12 /6 "-2*&'!- *7 .)%&*#%.- )*,&- ", -3%4+)#
 9*(%1 /! 33.)*"%+1 ", )*%(# #4( )&'! /&3# *&.*%% !" *""- &,!6 $&*.%% )! 955"*
 ", -&45# )*(2*5- -40(- )*!.*- "-#&3! .%4%72- 8%&'- ", -&45" $%!)5 *2%! -7
 92%! 472%% $! -67% -#, -!2--–)#*1 9%8# $"," 4*7%2- ", -560- )"#4 %4%72- 8%&'-
 -"*6% -2%! )%&*#%.- )*,&- !"%55* ")*"%+1 ", )*%(# )*&.*%- -40(- )*!.*- 8*05

.*-,"6 3%4+) -7 -&45# !"5"
 :! %6 )35"5 %4%72- 8%&'- ", -&45- 9%#" -#,-- ", %""6- -&45- 9%# -!**,--
 :!  *7  -!**,-  .%4%72-  8%&'"  $*45  ,%  -#,-  ",  -#'&  -#*'#  &%6-"  )#&05-  -1%,#
 $)*! -"! :$*%6 )5%%4 -2%! -#,- ", -#'& -#*' $2%8#, $%"*4%,- $-5 35"" -%*,(

.%4%72- 8%&'" !" /! %""6- -&45" $%%12**"& &,! "%(" *2*3%2, $%"*4%,

$%'0.+ $/%*' $%1+&,% %+% &%6 :!"#! $/%*' 0%80. .5

 9%#  )*-*#8-  -40(-  )*!.*-  9)2%-#*  $%4%75  %3%–"(  $%2*6%0  ",  $)&%.%  9)2%-#
 $%%)"**( $%472 *! — $%472 )52+- "$-%2%# )*%7*' )*560- )*(2*5- $%4*7%2 9%#" $%4%75
 &38# -2%! $%2*6%0 ", -%."*8& &,!6 3'*%5# ")*!%.5- '&*6 !%- $%4%75- %3%–"( —
 )*"#85 *5%%4)% !" "$%472 ", -52+-* -%."*8& %3("#, 9**%65 ")!7 .-&%#0 )*&,+!
 -%-%  %3  :$%472  $&8"  9%1*"'"  $%,%3!  96–"(  *%-%  $%4%75*  ")*4%75  )*%*"%(+"  9-,"6
 1+,5- -7 $(15 .$%5*.( $%472 $*&8" $)*! ;&5)" $%4%75" '5.), -214 -!2-–)#*1#
 .%*.%+ )#*' $-%"( "1*), %"#5 )*2",&# $%472 $*&8" $%4%75" ""6–/&3# &%)5 *2%!
 )*#%1%5 )*%*"%(+ .-!2-–)#*1 %&45# -"%#45 9%! )*"#85 !"# $%472 $&8 ", -7 9*6%0"
 "$%&.*% $-, -!2--–)*#*1 !*"5 )! $%5%2+5 $2%! 9-%&.*% &,!6 :! )*5%%4)5 )*#&
–)*#*1 &.%%" $)*! ;&5)" 9-# $%6*7 $%#%1%5-, -!2--–)*#*1# %3 $%#& $%&45# 96,

.&#3 /6 "( $%5",5 $2%! $%2*,- $%2-2- $! $8 "-!2-
 :*22%%2(" )%76&5- -"!,- -!&2- %+6 !%-, "-!#- -"!,- "( )*2(" %36 9%! /6# /!
 "(8+%-" !" $%!67- $%4*7%2 "( )*40( )*+6" $%4%75" &%)5 1+,5- +0&1%40/ (*35
 "/6 #4( $-" $%5&82, $%472- 9%8# %*.%+ $*",) /*) $-%+"6 $%2*6%0 )&%.% %3%–"(
 -!2-–)*#*1 )&%.% %3%–"( $%2-2 "( )*40( )*+6" $%#%1%5" &%)5 *2%! )(#–-# /!
 -#,- ", -#'& -#*' ", -5*%4 &3(-" )*%&,+!- )*#%0- )2%'# ?92%8# $*",) )%%#8*
 $!, )*35"5 "%4%72- 8%&'- $( -#,-- ", %""6- -&45- )!**,- $8–*56 "8-*2- 1+,5#

.&5!5" #*$3# 70 "%(" *!&  33
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 "&)*% "%(% 9+*!# -!2--–)#*1 )! &.%%" $%"*6% $2%! )%&*#%.- )*,&- *! 4*,- "-7*'-
 -!2--–)#*1 )'6*-# $%%,4- $!* "-!2- )#*1 &*.%% #4( $%%)*(5,5 $%472 $&8 &3(-#
 -!2--–)#*1 -&45# 9-* 472- -&45# 9- %7! "%35 $%#& $2%! $%2*,- $%2-2- 95 -)%%#8#*
.)%"6"6 )*"%(% ", $%5(15 )43.*5 "9%%2(- %+" "-2-2- "( *! 4*7%2- "( -40( )%%+6
 472 %&45# &)*% :*'3 *2%- )*%&'! ""6# /&*.- .)4%*35 -2%! *7 -2405, -!&! -)(
 -%(# %0*+%1 9+*!# &)*+ )*%&'! ""6 472 %&45#, -%-) %)2(1 .-!2-–)#*1 %&45# &,!5
 /6 — )*21'0- )%%(# .)*"%+1 ", -%(# &)*+ !*- -!2-–)#*1 %&45# *"%!* ")*21'0 ",

34.)*"%+1- )%%(# &,!5 )*"%(% )8,-" &)*% -,4 -",65 -**-5 — 9(1!
 $%&45# -.45 1+,5- -%- -76 $"*(# .9%4%72 %2%3# )*%&'! %""6 $%5%%4 *%- !", '%22
 $*&8" )*!67 $%4%75" -.45 -%- !*- $%&'! $%&45#* "(8+%-" !" )*!67 $%4*7%2" $%5%*05
 )*%*&,+! %), 9'#2 9"-" .9%%24 %""6 )*(.5!# -"! )*%*!67 "( 985* "%*.%+ $*",) !"# 472

.-!2-–)#*1 ", $%"%#45- $%&45" $)!**,- /*) "472 %&45# 9%%24 %""6 ", -"!

+()+–%!-2 &#"/ %/-30 3*$&+0 (0 %-(49 '& 7&"-9&)0 7+!' "9) &#"/ (()

 !", -!2-–)*#*1 "( $"," !" )*!67 ,% $%2-2" $-#, $%&45 9%# -!**,-# ')+2
 -"! )*%*!67 %6 $%'%25 *2! .(8+%-" !" )*!67 ,% $%4*7%2" $-#, $%&45 9%#" *,4#)-
 )*+6" $%!,& $2%! $%#%1%5-* $%4%75-, !%- &#3- )*(5,5 .%2%%24 ""6 %3%–"( )*28*5

.-5!)-# "$%2-2-* $%4*7%2- "( -40(
 $%4%75 "#& $%4*7%2- &+05 &,!6 3'*%5#* ")*-*#8- -40(- )*!.*- ",# "-76 $"*(#
 "%(% &,!6 $8 472 $&8 ", $%2*6%0" :,'%-" $%4*7%2- ", $)560- )! "#4" *"6*% !"
 9*86 "-&#'# $*%6 )*5%%4)5- )*%2&3*5- )*%*"%(+- #*& "-76 $"*(# "-,(5" .-%-% /6,
 $%472 *5&8% $%4%75 )'! !" "$25*! .9%1*"'" *4)*,% "$%#& $%&.*5 ", &*.%% *! -8%-2
 9%! /6# /! "/6" $)560- )! "#4" $%#%%' *%- -"%')6"5 $! $8 "$%4*7%2- )! *.+%*
 $%2*6%0 )&%.% "(*+# &,+!5 *2%! 1+,5- *#, $"*( 9%%53" -,4 :9*(%1- )! )*2," %36

3../6 #4( $%5&82- — $%%)"**(- $%472- *! — $%472- 9%8# $*",)*
 )*#*&4  $%)%("  )*28*5  $%4*7%2  ",  )*%*!67  %2&3*5-  $"*(#  ""75-  -#&5"  "96!
 &*.%" )*#*&4 $%)%(" $%!,& $%4%75 .9%%24 %""6 %3%–"( 4& !"* ")*%&'! %""6 %3%–"(
 9)5  ./6  #4(  $%5&82-  — $%%)"**(-  $%472#  *!  — $%472#  )!,"  $%#%%'  /!  "$%2*6%0
 $)++6- %3%–"( "472%-" !" )*!67 $-" ,% &,! $%4*7%2 "( )*40( )*+6" $%4%75" &)%-
 )*#*,' )*%*"%(+ ", 95*%4" )%2*%' !%- "472 $&8 ", -&45# %*.%+ $*",)* $%2*6%0"

.)%2&3*5- -&#'# )*"%(*5*
 -#'& -#*' %3("# :! )*!%6 )34+)5 -&#'- .9%1*"'" -2*, #.5- -!2-–)#*1 %&45#
 )*!&%-"  $25*!  %*,(  -7  9*(%1  .-&8,#,  &#36  $%&.*%5  $%%&*#%.  $%&.*5*  "-#,-  ",

 !4**3 $-#, $%#.5 "( -(#.- /*) "$%&'! $%&,4-# )*"%+1 9%#" )*21'0 9%# -!**,-"  34
 Lloyd Cohen, P/%</.-, &(< >2++ *'<+2,, 20 J. :*!& "&)*% -+%&'- !%- )*"%+1- )%%(#

.LEGAL STUD. 351 (1991)
.2# 4&+–)) "%(" *!&  3.
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 ", -#'& -#*'# -&6- ,% *#, "%1)*+%-- -7# !"* "$%%4- $"*(# 345)5 !*- 96, ","'
 .$*%6 )*5%%4 92%!, )*#& )*"%(*5 )*%*"%(+ ", 95*%4 )&,+!5 -)%%- *76 -#*' .-#,-
 *2%! -!2-–)#*1 %&45#* 472 %&45# )*%&'! %""6 ", -2*,- )*%2*%'- &#3# 9*(%1- /!
 %&45# )*&.*2, -40(- )*!.*- 9%# #*,' %1&*!%) "3#- "( /502 !*- .%&%+5! 9*(%1 4&
 -#*' &3(-# -!2-–)#*1 %&45# )*&.*2, -40(- )*!.*- 9%#" )*%&'! ""6 &3(-# 472

.-#,- ", -#'&
 -%(#- "472%-" !" 4*7%2- ", *)*!67# &%65 1+,5- $-#, $%&45 $)*!# "472 %&45#
 "( $%4*7%2- 95 3'! "6" ,%, *1**- '*6 )%%(# !%- &*)+" !# )*%&'! ""6, )%0*+%1-
 '*6  ",  *)*(5,5  .-255  )(#*2-  )*21'0-  )(+*)*  ")*4%75-  )*8-2)--  *!  )*"%(+-
 $)*!  :,*'  !*-,  %2+"  $%4*7%2-  "6  ",  $)560-  )!  8%,-"  /%&.  4%75-,  !%-  *1**-
 ,%! "$%2-2- ", -#,- )#*' &3(-# $8 ")!7 )5*(" "-!2-–)#*1 %&45# .472 ", 9*6%0"
 ", *'*6# &)*%-–"6" .)*"%(*5- )*8-2)-- *! )*"%(+- "( *1* "%1-" "*6% *2%! $-5
 ,'5*%  $-#,  $%#.5  %2,  *2*3%%  9"-"  .-67  -#,  -!2--–)#*1  9%8#  $","  #&0"  -2-2-
 $%2-2* $%4*7%2 *#, -7 !*- 9*,!&- #.5- :-!2-–)#*1 %&45 9%#" 472 %&45 9%# "3#--
 .%81&10! 9+*!# $%8-2)5 $- *#, -7 !*- %2,- #.5-* "%81&10! 9+*!# $%8-2)5 $2%!
 #.5- *"%!* "#& !*- $%2-2- *! $%4*7%2- ", $&+05 $! *22%%2(" %12**"& 9*,!&- #.5-
 #*&, !%- %)'2- .3'!5 "*38 !*-, 3#"#* "#& *2%! $&+05 $! $8 *22%%2(" %12**"& %2,-
 "*5 "(*+ "3'! #%1%5 *! 4%75, /6# $%2%%+!)5 96! #$"*6 !" %6 $!$ )*!%.5# $%&45-

.$%2-2 *! $%4*7%2 ", &'! *! -76 &+05
 $-" ,%, $%4*7%2 :"! )2605 *)*"%(+ &,! 4%75 '%22 .,-'(#+ !./! 9*%3- )! ')+2
 -4%75- )*"%(+- %6 '%22 3*( .%2%%24 ""6 %3%–"( )28*5 $)*!67 &,!* (8+%-" !" )*!67
 "(  *1*  '*6  -&38--  $.(5  ,%  4*7%2  "6",  &'!5  "-7  #.5#  .-4%75  !%-,5  &)*%  -"%(*5
 *)560- )! "#4"* $%4*7%2- :"! 9%#5 3'! "6" (%8-" 4%75- "( -%-% "-4%75- )*"%(+-
 *8-2% !"* ")*%)%5!- $-%)*+3(- )! *(%#% $%4*7%2- "6 $! $8 .-4%75- )*"%(+- ", -5*%4"
 (,)" 4& -(8-, 9%#% 4%75- .$%4*7%2- "6" (%8-" 4%75" 3*!5 -,4 -%-% "%81&10! 9+*!#
 $%&6%2 $%#!,5 )(4,- /%&.) )!7 $( /! "*" 4%+0) !" $-%2%#5 -(,)* $%(,) )*!5

.*)*"%(+ )! $%%4% !"* "-"%')6"5 ;5!5- "( &)**% !*- "&(," ,% /6 "/6%+" .*3%.5
 .$%2-2 :"!" -!2-–)#*1 &.*% 3'! #%1%5 *#, "-!2-–)#*1 ", "%#45 #.5 -)( '%22
 ", -#'& -#*'# -&6- 9%! %6* "-%)*!.*-5 -#& -#%1%5- )*"%(+# )"(*)- %6 '%22 3*(
 "96)%% .-#%1%5- )*"%(+- "( *1* '*6 9%! $%2-2- 95 ,%!" "-&38-- $.(5 "9!6 .-#,-
 )*!5  -2*5,  ")*!5  (,)  ",  $)560-  )!  4&  8%,-"  #%1%5-  '%".%  $!  :!,  "96–"(
 /6# -%-% %3 "-#%1%5- )*"%(+- ", -%)*!.*-# )!," $%2-2- 95 )*!5 ,5' *"%+! *!
 9%! /6# .#%81&10! 9+*!# $%8-2)5 $2%! $%2-2-, !%- *2)'2- "&*676$ -(.#" *" &,+!"
 92%! $-5 $*",) )%%#8#* $%2-2- 95 $%#&" -(8-# )*6*&6- -40(- )*!.*-, 35"" %36
 -2(1- "96! .)*#& )*"%(*5 )*%*"%(+ ", 95*%4 )! (25), -3%5# )*-*#8 )*%-" )*"*6%
 )*%&'! ""6# /&*.-, -!&2 )!7 )*&5" /! .)%,55 96! *7 -260, !%- -7 &5!5# )%76&5-

.-!2--–)#*1 -&45# -#,- ", -#'& -#*'# "%#45- /&*.- 95 #& %4%72- -&45#
 "3#-- 9!6 .%81&10! 9+*!# $%8-2)5 $%2-2* $%4*7%2 *#, "&)'+ !./0 -)( &*#(2
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 *! $%2-2- ", $&+05 &,!6 :! %)*(5,5 !*- -!2--–)#*1 -&45 9%#" 472- -&45 9%#
 !" )*!67 $-" ,%, $%4*7%2 -,%5' )2605 *)*"%(+ &,! 4%75 '%22 .)%0'% 914 $%4*7%2-
 -"%(*5 -4%75- )*"%(+- %6 '%22 3*( .%2%%24 ""6 %3%–"( )28*5 $)*!67 &,!* (8+%-"
 4%75- "( -%-% "-4%75- )*"%(+- "( *1* '*6 ,% 4*7%2 "6", &'!5 .-4%75 !%-,5 &)*%
 -(8-  .-4%75-  )*"%(+-  ",  -5*%4"  *)560-  )!  "#4"*  $%4*7%2-  95  3'!  "6"  (%8-"
 -,4  -%-)  $"*6  ",  $)560-  )8,-  $"*!  "-%(#  ""6–/&3#  -**-)  !"  $%4*7%2-  "6"
 "( *1* '*6 ,% 4*7%2 "6", &'!5 .#holdout$ )*21'0- )%%(#5 (#2% -7 %,*4 .&)*% -#&-
 "%81&10! 9+*!# $%8-2)5 $-, !%- *2)'2-, &'!5* ")*4%75- )*8-2)-- *! )*"%(+-
 *)*!* *1* '*6 *)*! ,% $%4*7%2- "6", &'!5 .4%75- )! 1*'0" ;%&5) ,% $-5 3'! "6"
 $8 "$%4*7%2- "6 $( -560-" (%8-" 3*!5 -,4)5 *5.( )! 4%75- !.5% "-1%'0 ;%&5)
 96  &)*%  #&  -%-%  $%4*7%2-  &+05,  "66  .-%472  "(  -#&-#  -"*(  *)*"%(+#  )"(*)-  $!

.)*21'0- )%%(# &5'*)
 -,%5'"  -!2-–)#*1  &.*%  3'!  #%1%5  *#,  "-!2-–)#*1  ",  "%#45  #.5  -)(  '%22
 -#*'#  -&6-  9%!  %6*  "-%)*!.*-5  -#&  -#%1%5-  )*"%(+#  )"(*)-  %6  '%22  3*(  .$%2-2
 3'!  "6"  "-#%1%5-  )*"%(+-  "(  *1*  '*6  9%!  $%2-2-  95  ,%!",  :!  .-#,-  ",  -#'&
 *)(4,-  "(  #free–rider$  "%+1  )*%-"*  "#%1%5"  $","  !"  ;%&5)-  :!*  '*6-  ,%  $-5
 -560-" (%8-" #%1%5- -,4)% 9!6 :!, -!&2 "/6, &'!5 .$%&'!- ", $)(4,- "(*
 -"*( -)"(*) $! :! $%%4)) !" -"%(*5- )*"%(+-* "472- -&45#6 ,55 "$%2-2- $(

.-%)*!.*- "( -#&-#
 )*4%3.5 9-%),* "-3%5 -)*!# )*&*5' )*"%+1- )%%(#* )*21'0- )%%(#, -532 9!6 3(
 #*,' "3#- -"8)5 &)*% 4%5(5 1#5#, !"! .-5!)-# "-#,- ", -#'& -#*'* )*%&'! ""6
 4*7%2 !%.*-" "$%2-2-* $%4*7%2- "6, (8&" '%22 .-!2--–)#*1 -&45 9%#" 472- -&45 9%#
 $-%)*+3(- %+–"( !"! "$%%81&10! $%5(15 $%"(*+ $2%! "9%%2(- %+" "3'! -2-2* 3'!
 )%%(#5 &)*% )5%%!5 -%-) 472- %&45# 3%'%- 91'0- ", *1**- '*6 )%%(#, -!&2 .)*%)%5!-
 )! (*25"* *1* "%1-" "6*% 91'0- .-!2--–)#*1 %&45# 3%'%- "%+1- %3%–"( $*",)-–%!
 #*& ",&32- $*60- )! $"," )*!%% !" $%2-2- 3'! $! :! :"%+1- 96 !" .-"*6 )*"%(+-
 (*25" "*6% 3'! 4*7%2 472 %&45# 3*(# "-&.4# .)!7–"6# &.*%) -!2--–)#*1, $%%*6%0-

.-5*3 '*6 3%'% -2-2" 9%! -!2-–)#*1 %&45# "$%%4)-"5 -"%(*5- )*"%(+- )!
 $&8" $%60-" #&05 3#"# 3'! 4*7%2 $! :!#- %382- 9*(%1- )! )*"(-" 9)%2 -&*!6"
 -3*42" 3( %*.%+- "38*% $! ""6–/&3# -%(#- &)+%) "*" (.*5, %*.%+" -&*5)# 472-
–/&3# (25) !" 3'! 4*7%2 ", )*21'0, 9!65 .*)*382)- )! &%0-" 4*7%2- (26),% -#,

 )! ""6–/&3# (25) !" 3'! -2-2 ", *)*"%+1, $,6 ,55 ")*"%(+- ", -5*%4 )! ""6
 :)*"%+1- )%%(# 9%#" )*21'0- )%%(# 9%# %76&5 "3#- ,%, !"! .-!2--–)#*1 ", -&*.%%
 *"%!* "4%75- ", *%3%5 )*"%(+- 95 '**&- "6 )! !%.*-" %2*&4( 9+*!# "*6% 3%'%- 91'0-
 4%75- .-!2--–)#*1 ", -&*.%%# *4"' )! $"," #&0" &)*%-–"6" "*6% 3%'%- "%+1-
 ",  *)*2*62"  -!**,-#  91'0-  $(  9)5*–!,5#  &)*%  -#&-  (%4,-"  96–"(  96*5  -%-%
 &,+! "-3%5- "( &)% ,4()% $! "9*&'!- -75 ."%+1- $( 9)5*–!,5# (%4,-" #%1%5-

.-!2--–)#*1 ", -&*.%% )*!.*-# *)*+)),- "( &)**"* "$"()-" 1*,+
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 )%%(# 9%# &(+- ")#'&)5 !%- &,!6* "-8%!35 )%81&10!- )*8-2)-- )%%(# ")5!
 ""(*+#, !"! .$"(2 :! %"*!* "$.51.5 9)&5*' )2%'#5 )*"%+1- )%%(# 9%#" )*21'0-
 )*+3(-  $%(%#5  !"!  "%81&10!  9+*!#  $%8-2)5  $2%!  $%2-2*  $%4*7%2  )*#&  $%5(+
 .)*"%+1- )%%(#5 &)*% -+%&' )&)*2 )*21'0- )%%(# "$%&#3- %2+ /6 &,!6 33.)*%)%5!
 )%"6"6 )*"%(% ", -)8,- "( )5%%!5 )*21'0 )%%(# $! &)*% %2*%' )*%&'! ""6, 9!65

34.-76 $*%! )&.*% )*"%+1 )%%(# $! &,!5

 Gary J.  :*!&  -"*(+–:*)%,  3%5)  )(2*5  -2%!  )*"%+1-  )%%(#  %6  $%!&5-  $%%*0%2"  33
 Miller, ?4+ ;5$&3- /8 "3/(/5'3, /( I/(-+5$/2&2G 7/%'-'3&% 93'+(3+, 35 J. ECON.
 LITERATURE 1173, 1179–1183 (1997); John D. Ledyard, 7.L%'3 F//<,J K 9.2H+G /8
 "#$+2'5+(-&% *+,+&234, '( HANDBOOK OF ElPERIMENTAL ECONOMICS 111 (John H.
 *8-2% !"* "-"*(+ *+),% $%%"2*%.& $%24',, 9*(%1" .Kagel & Alvin E. Roth eds., 1995)
 .ROBERT NOZICK, THE NATURE OF RATIONALITY 50–55 (1993)  :*!&  ")*"%+1  ",  /&3#
 David M. Kreps et al., *&-'/(&% :*!& $%"%+1 )*%-" !" $%1*2 $%&7*' $%24',, 9*(%1"
 I//$+2&-'/( '( -4+ >'('-+%G *+$+&-+< 72',/(+2T, E'%+55&, 27 J. ECON. THEORY 245
 (1982); Robert M. Axelrod, ?4+ "5+2)+(3+ /8 I//$+2&-'/( &5/() ")/',-,, 75 AM.
 .)*"%+1- )(+*) )! (*25" !%- $8 -%*,( -.*#4- $( )*-37- .POL. SCI. REV. 306 (1981)
 Ernst Fehr & Urs Fischbacher, O4G 9/3'&% 72+8+2+(3+, A&--+2 U ?4+ ;5$&3-  :*!&
 /8 S/(–9+%!,4 A/-'H+, /( I/5$+-'-'/(6 I//$+2&-'/( &(< ;(3+(-'H+,, 112 ECON. J.
 $%26*5 $2%! $3!–%2# -2%8#, )%&4%(- -#%0- %6 )2(*1 &%57–9*02%*" -2+3 .478 (2002)
 *%-% $%&'!, $)2*5! !"! "$%"%+1 )*%-" $)+%!, -2%! $%%&*#%. $%&.*5 9*5%5# :)),-"
 Daphna Lewinsohn–Zamir, I/(,.5+2 72+8+2+(3+,6 I'-'V+( 72+8+2+(3+,6 :*!& .$%"%+1

.&(< -4+ 72/H','/( /8 7.L%'3 F//<,, 108 YALE L.J. 377 (1998)
 9)5*–!,5 "*-%2 &'!" 4& )!7 /! — 9%(4&45 (%4+-" 9%(4&45 ')A+B5 ", '*6-, 9*(%1"  34
 Thomas J.  :*!&  "-"%')6"5  )*21'0-  )%%(#  )!  (2*5  — #",62,$  9%(4&45-  %"(#  $(
 Miceli & Kathleen Segerson, K Q&2)&'('() A/<+% /8 P/%</.-, &(< ?&C'(),, 9 AM. L.
 -2,5 !"! ")*21'0- )%%(# )! &)*+ *2%! )*%&'! ""6 "-&*!6" .ECON. REV. 160 (2007)
 )28*5 *7* 4*7%2- ", !%- )*!67- *#, "3'! 4*7%2* 4%75 ", -&45# "/6 .91'0- )*-7 )!
 96 $! !"! 472- $&8 )! &%)-" #&0% !*-$ '*6#–91'0- !*- 4*7%2- "%2%%24 ""6 %3%–"(
 ")*%&'! ""6 ", -%-) 4*7%2- )28- ")!7 )5*(" "$! .#*%4725 -#&-# -*#8 $*60 *" $"*,%
 4%0+-" #&0% !*-$ '*6#–91'0" 4%75- /+-%% "4*7%2- %*.%+ /*) 472 $*&8" 4%75" &)=%, /6
 !"! .#472- $&8 ", *)40+- )*"(5 -#&-# -*#8 $*60 *" $"*,% 96 $! !"! 472- $&8 )!
 4%75# &#*35 9%! %0*+%1- -&45#, !%- %)'2- .-7 4&+–))# %)23 $-#, $%#.5- -"! !",
 $%4*7%2 "*5 3'! #%1%5* 3'! 4%75# !"! "3'! -2-2 "*5 3'! #%1%5# *! 3'! 4*7%2 "*5 3'!
 "'*6#–$%21'0 -56 $%5%%4 &,!6 -+%&' )*21'0- )%%(# -7 $%2%%2( #.5# .$%#& $%2-2*
 &38*-  !"  3'!  '*6#–91'0  ",  -&45  "-,(5"  .3#"#  3'!  !*-  '*6#–91'0-  &,!6  !"*
 %!,& 4%75- *%+", )*%&'! ""6 "-7 $(15 .)*21'0 ", -%(# &&*(56 -"%')6"5 %%3%–"(
 *#, #.5" $%#& '*6#–$%21'0 ,% *#, #.55 *2)*! &%#(5 $%4*7%2- %*.%+ /*) $%472 $*&8"
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+()+–%!-2 &#"/ %/-30 "&9+0 %-(49 '& 7&"&9/0 7+!' "9) &#"/ (!)

 %&45* "#)*21'0 *!$ *1* '*6 )%%(# !4**3 $%+4,5 $2%! "$(#1 %+–"( "472 %&45
 472-  %&45  9*%+!  .)*"%+1  )%%(#  !4**3  $%+4,5  $2%!  "$(#1  %+–"(  "-!2-–)#*1
 $%(#*2  )*"%+1  )%%(#  $%&&*(56  -!2--–)#*1  %&45  9*%+!*  *1*  '*6  )%%(#  $%&&*(56

.1+,5# )*%*67- )!.4- 9+*!5
 )28*5 *7 )*!67* (8+%-" !" )*!67 ,% $%4*7%2" $-#, $%&45 *2*3%2 $3*4- :%(0#
 '%22 /! .-4%75- )*"%(+- "( *1* '*6 ,% $%4*7%2- 95 3'! "6" 7!, "%2%%24 ""6 %3%–"(
 )"1*5,  %"#5  $%2*6%0  &*.%"  %!,&  4%75-,  /6  "-2*,  9+*!#  )*.4*5  )*%*!67-,  -)(
 ""6  %3%–"(  )28*5  *7  *)*!67,*  "/6  #4(  $%5&82-  $%472#  )!,"  %-,"6  -#*'  *%"(
 )43.*5 )*"%(+- )40+-, /6 "-)"(*) "( )*"*( -4%75- )*"%(+- )*!.*- $! .%2%%24
 *1* '*6 ""8# !" ")*"%(+- )40+- "( $60-" (%8-" $%33.- *,4)% ")%"6"6 -2%'#5
 "6 $! $8 "/6 .)*"%+1 )%%(# ",# !4**3 !"! — -76 '*6 $-" 9%! 96, — $%4*7%2" ,%,
 $-5 $%#& "4%75" :06 $*60 $*",) %3%–"( -4%75- )*"%(+- )! 4%0+-" *.&% $%4*7%2-
 .$%&'!- ", $)(4,- "( $%"%+1 )*%-" $)+%!, #4( $*",)- )*"(# :)),-" *#&0%

.-!2-–)#*1 %&45# 4& !"* "472 %&45# $8 96 $! )&&*()5 )*"%+1 )%%(#
 "-!2-–)#*1 %&45# *56 4*%3#* "*1* '*6 )%%(# !"* ")*"%+1 )%%(# '4&* *7, !"!
 *22%%2(" &)*% #*,' .*1**- '*6 )%%(#5 472" "*4, *2%! )*"%+1- )%%(#5 472- "9!6 :!
 (-+' &$4 '// %"9) &#"/! %-0&$2+ %&&3! %( #-%$0 &64 !#3%/ -)&( 2$'/+, !*-
 1+,5- ", *)*5"()- 35.+()+–%!-2 &#"/! %-0&$2+ %&&3! %( #-%$0 &64 !#3%/ -)&(
 %&45#  9-*  472  %&45#  9-  "*7  )*5"()-",  !"!  .96  $!  ")%#4(  !%-  )*"%+1-  )%%(#5
 &#3- 9%! &,!6 $8 $%472 $*&8" "*"( 4%75- "-2*3%2- -58*3# "/6 .&%'5 ,% "-!2-–)#*1
 &*)+) -#,- ", -#'& -#*' .96 )*,("5 *)*! (*25" $%4*7%2- %3%# -"(% !" 96, ""%(%
 *5.(5 472 )(%25 $," "(*+- 4*7%2 96, 36"9"-" -!&2, %+6 "-7 -&45# :! -%(#- )!
 $%4*7%2- 95 *%)*!.*- 9%8# %*+%," "$%5%*05 $%!2) $%%4)-# "%!67 -%-% $%&'! $%4*7%25*

.*%.5!5 #4( -!2-–)#*1# *67 &,! $%&'!-
 )*"%+1 )%%(# $(#1 $.(5 $%&.*% -!2-–)#*1 %&45 $! 9*'#" &)*2 9*%3- )5",-"

 9%#" 4%75- 9%# -560-" (%8-" %,*4- 9>14 /6# .#3%'% '*6#–91'0*$ $%#& '*6#–$%"%+1 ,%
.-!2--–)#*1 %&45 "( :! "' -5*3 '*)%2 .$%4*7%2-

 .)*%&'! ""6 %3%–"( *7 )*!67 "( 98-" "*6% !*- "$%4%75" )*67- )! -.45 1+,5- &,!6  35
 $%!,& $%4*7%2- "'4 ""6' $-%3%–"( -2*6* 35"5* %7&#"4 %3%–"( (.*- &,! "-7 ""6 %+"
 $&82,  472-  9%8#  4%75-  )!  )*.+"  $-%"(  -7  -&45#  /!  "-4%75-  )*"%(+-  )!  4%0+-"
 9*&)+# (%%0% !" -7 ""6 $"*! .24 ,'- "%(" "Calabresi & Melamed *!& ./6 #4( *"
 $%4*7%2- $! -4%75- )*"%(+- )! 4%0+-" #%%' -%-% 4%75-, :! 96, "*2", -58*3# -%(#-
 ;%&5)  -%-%  $-5  3'!  "6"  :)*"%+1  )%%(#  $%4*7%2-  9%#  &.**%)  "*%472  9%8#  *)*!  *.+%
 )40+-5 )*2-%" "6*% !*-, (3C% $-5 3'! "6 96, "4%75" $%%*.%+- 9*5%5# :)),-" !"

./6 "( $"," %"#5 :! -4%75- )*"%(+-
.#2 -58*3# 9*%3-$ 18 4&+–)) 9"-" *!&  36
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 "-!2-–)#*1  %&45#  $8  &&*()-"  -%*,(  #)*21'0-*$  *1**-  '*6  )%%(#,  &#)05  .3#"#
 "6" &,!6* "$%2-2 )#*1" -!2-–)#*1 &.%%" #%1%5 #%%'5 1+,5- $-#, $%&45 $)*!#
 ;*+'%  $!  "-7  #.5#  .-!2--–)#*1  ",  -&*.%%  )!  #%1%5-  "(  )*+6"  )*67-  ,%  -2-2
 "( )*"*( -&*.%% )*!.*-, 9**%65 "-!2--–)#*1 )! &.%%" -#*'- 95 &&'),-" #%1%5-
 "%1-" '*6- -%-% $%2-2- 95 3'! "6" .$%2-2- ", *1**- '*6 )%%(## "4)%% !*- "-)"(*)
 ",  -&*.%%5  &*1+  9*&'!-  *%+",  "#%1%5-  9%#"  $%&'!-  $%2-2-  9%#,  $60--  "(  *1*
 $%#.5, !"! .#& )*%-" "*"( -560-" -"%')6"5 (%8-" %,*4- 96–"(* "-!2--–)#*1
 -%-  1+,5-,  '%2-"  ,%  "*5%%4)-  *"%!  4-.%1&+-  1+,5-  %5*')#  &)*%#  $%&%32  -"!6
 -3#!, -!2--–)#*1 9%8# $%2-2- %*.%+ /*) "-!2--–)#*1 )! &.%%" !" #%1%5" &%)5

.*1**- '*6 )%%(# )&&*()5 $-#, 472 %&45# -,*( !*-, %+6 ,55 "$-"
 4%75  &,!6  "-!2--–)#*1  %&45  9%#"  472-  %&45  9%#  -2'#--  )!  $60"  -)(  9)%2
 )%%(# 472 %&45# :954"36 "$%2-2 -56 *! $%4*7%2 -56 "*5 $%"(*+ 3'! #%1%5 *! 3'!
 &,!6 )&&*()5 )*"%+1- )%%(#* "$%4*7%2" )%.4*5 )*!67- &,!6 )&&*()5 *1**- '*6
 .3#"# )*"%+1 )%%(# %0*+%1 9+*!# )&&*()5 -!2-–)#*1 %&45# .$%4%75" )%.4*5 !%-
 !" /! "*1**- '*6 )%%(# )! &*)+" %36 4& -40( )%%+6 *! )*%&'! ""6 &%)5 1+,5-
 .-!2-–)#*1 %&45# &#*35, 9%#* 472 %&45# &#*35, 9%# ")*"%+1- )%%(# )! &*)+" %36
 -(8-" &)*% %)*(5,5 "*,65 -**-5* "&)*% -&*5' *1**- '*6 )%%(# 96, "$(1 ,% /6#
 )(2*5 !%- :!* "/&(–)"4 -2%! )*"%+1- )%%(# ")!7 $( .)*"%+1- )%%(# &,!5 "$60-"
 -"! 9%(5 )*%(# &*)+" -%*,( -#,- ", -#'& -#*' .)*"%(*5 )*%*"%(+ ", 9)*5%%4)-
 *%"!* "&5!5- ", !#- *4"' 40*( /6# .$%5%*05 472 %&45# $8–*56 "-!2-–)#*1 %&45#

.-)( $%!# *2!

 &.%%"  9%3-  '*65  )#%%'  )*,&-  )'!  !"  .%&*#%.-  1+,5-  %5*')#  %35"  $%.*+2  $-  /!  4-
 95  3'!  "6"  .&)*%  :!*  $%1&+  %+"!  )*2*5-  $3!–%2#  ",  )*.*#4  9(5"  -!2-–)*#*1
 *)#*1"  "-!2--–)#*1  ",  -&*.%%  )!  )*,&-  "(  )*+6"  '*6-  %0*+%1  9+*!#  ,%  $%1&+-
 /&3- )*,&- %2+" -'*)+ !" ""6–/&3#* "/%%),5 !*- -%"!, -.*#4- %2# &)% )#*1"*
 &#0-  .-!2--–)#*1  )!  &.%%"  -#*'-  95  -5.(  )!  &*1+"  /6*  :06  -.*#4-  %2#"  $","
 :"' :06 $*",) "( -.*#4- %2# $( -560-" (%8-" )*,&- -)0%2 *"%!, !*- /6" %&,+!
 %1&+5  3'!  "6",  &'!5  :)*21'0  )%%(##  )"4)2  -)%%-  !%-  "-!2--–)#*1  ",  -&*.%%
 1*'0" )*02" "*"( !*- "-!2--–)#*1 ", -&*.%% )! )*,&- "( :*6!" '*6- ,% -.*#4-
 .$%2-2-  "6"  (%8-"  )*,&"  $%)%("  -,4  -%-  )*21'0  )%%(#  %3("#  :!  "-,(5"  .-)*!
 )%!,& -%-) )*,&-, !*- -"! 9%(5 $%#.5 ", $%5%*05 $%8*0" 0'%# "*4," 9)%2, 9*&)+
 472- 9%8# -" $%!67- $%1&+- "6 )! -.+) $! -!2--–)#*1 ", -&*.%% )#*'5 &&'),-"
 $*')5  8&*'  -7  9%%2(  .#-%%+%.  %%*.%+  ""*6$  -!2--–)#*1  ",  -&*.%%–%!5  $-"  $&82,

.9*%3-
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!"#!! '# !"&(! !"%&! 4/-! #5

–)#*1 %&45# -#,- ", -#'& -#*', !%- &5!5- ", 9*,!&- *4"'5 -"*(- -2405-
 /! .472 %&45# )*%&'! ""6 &,!5 )%)&#'- -'**&- ", -)"38-" )*'+ )%2*%' -!2-
 )*%&,+!- )*#%0# 9*%3- 95 "-#&3! .)%2*%' -2%! -#,- ", -#'& -#*' %6 3*5"" 9%! /65
 %""6- -&45" %4%72- 8%&'- 9%# -!**,-- 95* "-#,- ", -#'& -#*'# -&6-–%!" )*2*,-
 $%5%%4)5  &,!6  &)*%#  )%2*%'  -#,-  ",  -#'&  -#*'  %6  -2405-  -"*(  "-#,--  ",

:$%!#- $%!2)-
 "(  $%2-2-  9%#"  #%1%5-  9%#  ,!&5  -560-  )8,-  )*&,+!5  92%!  -40(-  )*!.*-  .1

.-2%8# $*",) 3826 -!2--–)#*1 ", -)&%.%
 *)*"%(% )! 4+0# 3%5(5- 9+*!# "*38 *2%! -!2--–)#*1 ", &)%-–)6&(- 9*6%0  .2
 "$%2-2- ", -%5*2*1*!- "( )%)*(5,5 -&*.# $%%!5- 9+*!# *! -#,-- 9*&4( ",

.*.+' !" -#, -!2-–)#*1 9%8# $"," *#%*'%, /6#
 )5*(" %35 )*-*#8 92%! -2%8# $*",)- )%%#8 ",* -!2--–)#*1 ", -'6*-- )*%*"(  .3

.-!2--–)#*1 ", -%%**,
41.4*,- 9*2825 %3%–"( &.*%) !" -!2--–)#*1  .4

.)%&*#%.- )*,&- %3%–"( &.*%) !" -!2--–)#*1  ..
.$%%)*(5,5 $%472 $&8# /*&6 !" -!2-- )#*1 &*.%%  .3

 %3%%5  $*",)#  #%%'  -2-2-,  -2405"  -6%"*5  -2%!  $%&*5!-  $%!2)-  ",  $)*5%%4)-
 )#*' "1*) *%"(, -2-2- #%*'% *#, $*",)- "%&'(# .-67 -#, -!2--–)#*1 9%8# !"5*
 -#, )4*"'5# -%*2,–%)"#- -!2--–)#*1 ", -%%**, ")'!- :)*&4) %),# "#8*% -#,--
 "%&)' .-!2--–)#*1 ", -&*.%% $," *,&32, )*&%#0- )*!.*-# %0'%- *4"' "-%%2,-* 1-67
 -&.*2, -!2--–)#*15 $%'**& ,55% -2-2-, 3( $*",)- )! )*'3" 43.*5 -%-% $%)%("
 -!2--–)#*1 9%8# $%2-2- 95 $*",)- )%%#8 )! )*2)-" %*!&, 96)%% $%5%*05 $%&45# .*".!
 -(#.- $%%4" $*45 ,%, 96)%% $%&'! $%&45#* ")%&*#%.- )*,&- %3%–"( ,!&5 &)%- 9)5#

.-)"#4 9%8# $#%%'" %*!& $! (*#4" -%+–"(* "-!2--–)#*1 ", -&*.%% %2+" $%2-2- 9%#
 -#,--  )#*'  ",  -)"'-"  $%2*,-  $%!2)-  $!  9*'#"  %,(5  -7  -%-%  !",  -!&2
 -6%&. -#,-- ", -#'&- -#*'# -&6-- ")!7 $*45# .9*)2 -&45* -&45 "6# $%5%%4)5
–/&3# $%5%%4)5 "%(" $%1&*+5- $%!2)- ),, 9-#, $%&45 ", )*%&*814# )*,(%-"
 )#*' ", -)"'-" &)*%# $%5%!)5- $%&45- "&5!5- ", -7 4"'# 9*%3- -!&%, %+6 .""6
 $-, *! #%1%5- ", *)"*(+ #4( -"*( $%2-2- ", $,*6& %**, $-#, -"! $- -#,--
 )"#8*5 -2%! -#,-- ", -#'&- -#*'- ", -)"*') ")!7 $( .)%+06 -!2-–)#*1# $%6*7

.3#"# -"! $%&45"

 #%1%5# 345)5 1 %!2) .$%-7 $2%! 4–* 1 $%!2) "48–* 18 $%4&+–))# 9"-" &-#*%, %+6  41
 #%1%5- 9%# -40(- )*!.*-, 96)%% "/6 .4*,# 345)5 4 %!2) *"%!* "$%5%*05- $%2-2#*
 -5*3 -!2-–)#*1 *! -!2--–)#*1 )! 8%,-" &,+! -%-% 9%%3( /! )*-*#8 *%-% $%2-2- 9%#"

.4*,- 9*2825 )*(.5!# -"
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 )*2*,-  $%6&3-  *2*3%%  "-#,--  )#*'  ",  -)"*')"  $%!2)-  ),,  '*)%2  "(  :0*2
 $(1 ,% $! 9'#% -7 4&+# 9*&'!- 4"'- .-!2--–)#*1 ", &)%-–)6&(- 9*6%0 )! 9%14-"

.8-*2- 1+,5# *7 -#*' ", -)"*')" $%!2)- 9%#5 *"%! &%)*-" *-,"6

!3,* $%-8%! .1

 ,,'- "%&4 ")*"%+1" ,,'- 95 )*(#*2 -#,-- %&45" )*%0*+%1- -40(- )*!.*-
 ",# !"* "$%%81&10! $%"*4%,5 $-" )(.*5- -!2--–)#*1 9%8# $"," *#&0% $%2-2,
 :$%&45 ", -76 8*0 -,%'55 &5!5- )! )')*+- -%%2#- )58*3 42.)*%)%5!- $-%)*+3(-
 :)),-"  #&0"  $%"*"(  $%26,-  .*%26,"*  *"  "%(*5-  -2#5  *%(4&45  "(  -2*#  #%1%5-
–)#*1# )*67"* $%&'! ", $)(4,- "( $%"%+1 )*%-" $)+%!, #4( -%%2#- )*!.*-#

43.-"%')6"5 -2#5- ", *)54- )! "60" -"*"( *7 -+%!, .$*",) !"# -!2--
 "%(% &*.%% (*25" -"*"( )*"%+1 $-#, $%&45 ", :0*2 8*0 -,%'55 -!#- -58*3-

.-!2-–)*#*1 ",
 ", 9%(4&45" ,*5%,# -(&+- &.*% 9*(5, — 7%(606$/ )(0") +63") "' )$,'-
 !*-  :-(%&+5-  )*"%(+-  )!  -4%0+5  &,!  %-,"6  -"*(+  -,*(  9#*!&  .-#%#0-  %#,*)
 1+,5-–)%#"  -2*+  *!  *-,"6  -(%25  %(.5!  14*2  "/6  $,"  :06  $*60  9*(5,"  $",5
 %3%" $%!%#5 9#*!& ", $%'".*5- *%.5!5 .-(%&+5- )*"%(+- ", -)40+- "( -**.5-
 -(%&+5- )*"%(+- )40+-5 9*(5," $&82, 472- .-#%#0# 9%(4&45- ", $%%**, )!"(-

44?*%.5!5 9%8# *%26,5 *-,"6 $*",)" %!67 9#*!& $!- .'%27 !*-
 )*"%(+- ", -)40+-5 *", )%,%!- )"(*)- 95 )*-*#8 9#*!& ", *%)*!.*-, -'2-#
 .-)40+- $," "%(% 9+*!# -"%')6"5 "(+% !" !*- $%26,- 95 $*",)" )*!67 %"# "-(%&+5-
 )#*' 4&* "-"*(+- %2+" $*",)" -560- 8%,-"5 9#*!& )! )(2*5, !%- )*"%+1- )%%(#
 &!,, -'2-# "9#*56 ")!7 .-%(#- )! &*)+" -%*,( -,(5 &'!" $%26,- "( "1*), -#,-
 -2%! 2 -58*3# -2*3%2- -(&+-- $! .$%5%%4)5 -#,- ", -#'& -#*' ", -5*%4" $%!2)-
 !5, *! $%26,- 95 -#,-" %!67 -%-% 9#*!& $! !%- -"(), -"!,- "3&15 -**-5* )%4*'

4..9"-" 9*3%% -7 9%%2( .9*(5, "( 4*'- :6!2 !" -"3'5 ",# &,! )*,&- 95

 RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST ENRICHMENT § 23 cmnt. b (Tentative  42
 "%("  "Friedmann  113-—33  75(#  "5  ,'-  "%("  "DAGAN  $8  *!&  .Draft, No. 2, 2002)
 Consol. Edison Co. of N.Y., Inc. v. Bodman, 370 U.S. App. :*!& 96 .543 75(# "3 ,'-
 D.C. 359, 445 F.3d 438 (2006) ("courts have found it sensible to apply the unjust

.enrichment principle... because doing so answers a potential free–rider problem")
 -)'32 *7 -,&+# .Green Tree Estates v. Furstenberg, 124 N.W.2d 90 (Wis. 1963) :*!&  43

.$%&'! ",* *", 9%(4&45- )'#,-" "(+ &,! 9%(4&45 ')A+B5 ", -#,- )(%#)
 -#,- )(%#) -)'32 *7 -,&+# .Ulmer v. Farnsworth, 80 Me. 500, 15 A. 65 (1888) :*!&  44

.*26," $8 "%(*- /6* *", -4"'- 95 $%5 #!, &,! 9%(4&45 ", $%"(# ",
.1-1 ,'- 3%" "&5!5" #!$.8 70 9"-" *!&  4.
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 !", :! -(%&+5- *)*"%(+ )! 4%0+- 9*(5,, !%- 2 -58*3 ", )%&,+! -%.!%&*
 )*!.*-- 9%8# $%26,- )! (#*) !*- )(6* "96 )*,(" )&'! *! )%4*' -#*' *" -)%%-
 $%26,- 95 $*",)" -7 -&45# %!67 9*(5, -%-% $!- .)*"%(+- )40+- #4( *" *5&82,
 "(  -#,-  )#*'  ",  -)"1-#  &-7%-"  ,%  -7  -&45#,  -!&2  ?)*"%(+-  )40+-5  *2-2,
 *02% $%2*6%0 %&.*% "-&8,#, &#36 $%&45 ", -7 8*0# *76 -#*' "1*) $! 96, "$%26,-
 *)%'+% 965–&'!"* "$-" "%(*5 *2%! &#3- $! :! "4*' %+–"( &)*5- $*5%045" $"%38-"
 $2%! $%#%1%5 $! :%,55 *2%! -7 9*6%0 /! 43.$%2-2- 95 $*",)# )*67" )25–"( $)*!
 )*8-2)-5 &#3 *'%**&% !" $- "-!2--–)#*1 ", -&*.%%# $-%)*!.*- &,!5 &)*%" $%!67
 -&7'# -)*! )%'+- 965–&'!"* 1-–# -(&+-- )! "%38- 9*(5, $! "",5" "/6 .*7 9%(5
 1 *%26,5 "#4" %!67 -%-% !*- "3#"# 1 ", -!2-–)#*1 "( &*)%* /*) "$3*4- -#.5"

.-"%')6"5 9*6%0- )! "%38-" ;%&5) *" -%-% !" 96–"(* "&)*%-–"6"
 "$%%4-  )&%5,"  -"*(+6  )*!&%-"  -%*,(  -(&+--  )40+-  -#,  "2  -58*3"  3*8%2#

.,3' )&%.%# )40*( -!#- -58*3-
 ")*5*4 (#&! %2# $- $%)#- #*& *#, $%*05 &*7!# — 0.+$) +%&8'+ %'&%# "( )$,'-
 ", *+*0#* ")*&6%2 )*!.*- !%.*5 9#*!& .)%,%5' -5*4 ", -%%2# )&0*! &!)5- )%26*)
 )*&%3- %"(#" )(6 &,+!5, 9+*!# &!)5- )%26*) %*2%, %3%" !%#-" *%3%# -"*( &#3
 /&(* "&%,% 9+*!# /65 $%2-2 )*&%3 %"(# $%&,( .)+0*2 -5*4 )*2#" )%(%#&- -5*4#
 )*&*5!-  )*&%3-  %"(#  %+"6  %!67  9#*!&  $!-  .4*7%2  *2%!  ,%!  .1-B–#  -"*(  $-%)*&%3

?*%)*!.*-# )*+)),-"
 (%8-"  -,4)5  -%-  9#*!&  :2  -58*3#  *56  ,55  -7  -&45#  )5%%4  )*"%+1-  )%%(#
 )*6*&6-  *%)*!.*-  9%8#  %*+%,"  (8*2#  )%(%#&-  -5*4#  )*&%3-  %"(#  &)%  $(  -560-"

.&!)5- )%26*) %*2%,#
 .#common fund$ ')+)*,5 9&4* -2*65- *7 !%- 3 -58*3" )%8*"2! $%&45 )%%&*814
 &,! 1+,5 "-%2, %5 ", *)*!67# *7 -%&*814 )&805# &%65 %!4%&5!- 8-*2- 1+,5-
 )*!.*-- 9%8# $%2*&'!- 95 $*",)" $%&'! $8 $%2-2 -255, )%+06 9&4 -&.*2 *+*0#
 ".!  "(*+  $3!  ")+)*,5-  9&4-  %&45#  9-*  3 -58*3#  9-  44.9&4-  )&%.%  $,"  !%.*-,
 )"#8*5 )+)*,5- 9&4- )%%&*814, !"! .$%2-2 ).*#4" )%,'*5 )"(*) 4%+5* )*,&
 ")!7 $( .:06 -2%!, -!2-–)#*1# !"* ":06 $*60# -6*7 $%2-2- ).*#4 $-#, $%&45"
 $!,  -!&2*  ")*2*,  )*!.*)  4%3.5-  $%&45-  %8*0  %2,  9%#  %)*-5  "3#-  !*.5"  -,4
 %2,#  .3  -58*3#  :!  )*%-"  /%&.  /6  %7!  "-#,-  )#*'  )&6*5  )+)*,5-  9&4-  %&45#

.)*"%+1- )%%(# )! )&)*+ *76 -#*' )"1- $%&45-
 )*,&" $&*8 !*-, /6 %3%–"( $%&'!" -!2-–)#*1 &.*% 3'! 1&+ *#, :0*2 -&45
 $%34)-*  "9*%"(-  1+,5-–)%##  1+,5#  -6*7-  (#*)  ",  -&45-  !*-  "*(+"  )%&*#%.

 %!,'# *%3'% *226)% 9*(5,* 9#*!& *#, #.5 &!)" 9)%2 )%&*45- 2 -58*3# $8 "-,(5"  43
 )*#8"*  965–&'!"  *3%&*-"  -2**6  /*)5  ")%4*'  /!  )%)*6!"5  9*6%0  )&#8-  ",  /"-5

.$!)-# $%26,- 95 $*",)
.13 ,'-" 11 ,'- 9%#, 1041# "1# 4&+–)) "%(" *!&  44
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 $-%)*(%#)#  )*67"  "3%)(#*  -**-#  "$%&'!  $%(#*)"  &,+!5  /6  #4(  &.*2,  %1+,5-
 :!$ -#,-- ", -#'&- -#*'- )! "%'-" 9%! -7 -&45 "(, -!&2 45.&)*% )*6*52 )*!6&(#
 1+,5- "*-%2 )! -"%')6"5 (*25" -"*"( &,! ")*"%+1- )%%(# 9*&)+" $*&)" -'*6#,
 $-", )*%1&+- -!2--–)*#*1* ")&38*5–%)"# !%- $%2-2- ).*#4 96, "#(#*)- %3%–"(

46.1+,5# -%%67- #4( -&.*2, )%)&#'- -!2--–)#*1 )! '&6-# )*+4,5 92%!
 ",  $)*'%1#  "(  -2%85  #%1%5-  ",  *)"*(+  $-#,  $%&45  )8.%%5  -!#-  -58*3-

.$%2-2-
 &,! "$%)# $%,*", )""*6- -214 -2*6,# &8 9#*!& — )0%$#) +0*1 ") )$,'-
 )! &*6," !*- -2*6,- %#,*) )2%'#5 &)*%# "%(%- 9*&)+- .-*#8 -(%,+ 9*6%0 -# $%%4
 ", *)'".-–%! &'!" .-"%"# )*#*'&# *"&1+% -%,2! &,! "-&%5, )&#' ", -%)*&%,
 /6 #4( .-&%5, )&#' &6*,* -57*% 14*2 !*- "9%%2(# $%#,*)- 9%# -560- 8%,-" 9#*!&
 $%5",5 -2*6,- %#,*), '*1%#- )*%5&+ $8–*56 "%)*(5,5 9+*!# 9>14 -(%,+- 9*6%0

?$%#,*)- 95 *%)*!.*- 9%8# %*+%," %!67 9#*!& $!- .$-%'1#5"
 $! "*.%2- 95 %*+%," "%.5 ", *)*67# $%&%65 1+,5# !"* &,*( )%%,( %2%3 3*(#
 -2%8#, "4 -58*35 -"*(- -%(#- )! $%&)*+ $2%! $- 5-"$*&%' ", #.5# "(+ 9*,!&- -7
 )#*' ", -)"'- .$,*6& )*'%1#* $)*'%1# 9(5" -.*#46 "*(+" $%'%".5 $2%! $3!–%2#

.$"*- 9*&)+ )**-" -%*,( $%&45 ", -7 8*0 "( -#'&- -#,--

%$1+3!' 706()% !-1!!–$"%+ '# ($0!–$6(*! 4%60, .2

–%!" "%#*% *67 -#, -!2--–)#*15 -*#8 &,! $*",)# )!," $%2*,- $%2-2- #*%'
 )%)&#'- )"(*)- 95 -"*38 &*.%%- )*"( &,!6 :! -!2-–)*#*1 *&.?%@% $%#%1%5 .)*"%(%
 )*5%%4  /!  ")*"%(%–%!"  "%#*)  -!2--–)#*1  ",  &0'–)6&(-  $8  "$25*!  51.9-#  ,%,
 "%&'(# .&)%–)6&(- ", 9*6%0- "( :%3( &0'–)6&(- ", 9*6%0- 92%8#, )*3'! )*#%0
 :%)4*"' 43. ", $%"*4%,5 )43.*5 "$%2-2" !"* "$%#%1%5" -6&(-# )*(1- 9*6%0 )!.4-
 (+,*-, "%#0- 3.- !*- -2-2-, -(,# "*%2%%2( $*3%4" "(+, "%(+- 3.- !*- #%1%5-

 *)%%67  &'!"  "*7  -,&+#  .Sprague v. Ticonic Natml Bank, 307 U.S. 161 (1939)  :*!&  45
 *%-, 1+,5- )*!.*-# )*+)),-" -(%#)# $8 (#*) -67 "$%*05 (#)2 "*5 $3*4 1+,5#
 382 $-%)*(%#)# *67 96" $3*4 &,! $%&'! 382 ,%8- -)*!, "9%3-–/&*( )'&1–&6,#* *"
 $%(#*)- %6 ,83*% .9*,!&- (#*)- "-%2, 4%)# -2)%2, )%5%34) -6"- )*#4(# (#)2 *)*!
 "%(" "Dawson, K--/2(+G >++, *!& 96 .9*,!&- (#*)- "-%2, 4%)# $%33. *%- !" $%&'!-

.1312—131- 75(# "12 ,'-
 3%0+5- 3.- :! -&*!6" %7! "&.%, )*%#*%'- )*2.'-- 9%8# $*",)" %!67 -6*7- 3.- $!  46
 )&.*2 -)%%- !" "-2*%"(- )%1*+%,- -!6&(" 3( 9%%3)-" *)*,4()- !"5"! :/6" %!67

;)*&.*2 *%- !" )*%#*%'- )*2.'--* ")%5%34)- -6"--
.4 ,'- 3%" "1# 4&+–)) "%(" *!&  5-

.&5!5" #8$3# 70 "%(" *!&  51
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–)#*1  ",  &)%–)6&(-  .,!&5  /6"  *)560-  )!  9)2,  %"#5  #%1%5-  ",  *%)*"*(+5
 "%&)' .#%1%5" -7 9*6%0 -.45 &0'–)6&(- *"%!* "-2-2" )*(1- 9*6%0 )! -.45 -!2--
 *2%-, "-2-2- ", -%5*2*1*!# -(%8+- 9*6%0 )! -)%'+5 -!2--–)#*1 ", &0'–)6&(-
 "%&'&0'  52.8-*2-  1+,5#  -#,-  ",  -#'&  -#*'#  -&6--–%!"  )*%76&5-  )*#%0-  )'!
 )&%.% "( 4*, )40( :%3(-" $%#%1%5" $%.%&5) )4+05 -!2--–)#*1 ", &0'–)6&(-
 !*- -#,- ", -#'& -#*'# -&6-" $%!2)- 3'! "$25*! .%33.–3' 9+*!# -!2--–)#*1
 :0*2 %(.5! -**-) -!2--–)#*1 ", &0'–)6&(-, !"! 53")%&,+! -2%! 4*, )40(,
 965–&'!" (26,%* ")%&,+! 4*, )40( &,!6 $8 -!2-–)#*1 &*.%% !" #%1%5, '%1#-"
 ')+" $%#%1%5 )33*(5 :! &0'–)6&(- .)%&,+! -)%%- !" *76 -40(, 1+,5-–)%# )!

.-**-# $%5%%4 $2%! -"!6 $%4**, &,!6 "-!2--–)#*1 ", -&*.%%" $%4**, -"%')6"5
 "%&'(# .&)%-–)6&(- 9*6%0 )! &,+!- "66 9%14-" )25–"( $%6&3 -56 1*42" 9)%2
 !&2&/+ 0' %-#&!5+ -&%-(.-+! %0'%- $4"' -#*8# $*",) )#*' $%2-2- "( "%1-" ,%
 "*67  -#,  %"-01/!  +&-)'–&%0!+  +()++–%!-2  -#*8#  *!  "+()++–%!-2  0'  +#-.&&!
 #%1%5- ", *.*&5)# -#& )"(*) ,% $-#, "$%5%!)5- $%&45# 54.$%%2,- 9%#5 8-/)+ &$0
 &,+!" 9)%2 "-!2--–)#*1 ", -&*.%%# 9*",%6 ", 9*6%0 $%%4 &,!6 3'*%5#* "-"*(+"
 5..9*6%0  )%%5&+6  *!  '%*!&  &6,'6  ""(*+#  )*!.*-"  &#(5  :!  $*",)  )*#8"  #%1%5"
 "$25*!  ./6"  &#(5  !"*  "%-#&!5  )*!.*-  9%8#  )*%-"  /%&.  $*",)-,  ,%83-"  #*,'
 &)%-–)6&(- 9*6%0 ""%(" &#0*-, %+6 /! 53"&%'5 ,% )*&%#0 )*!.*-" $*",)- )"#8-"

.$*5%2%5" *)%'+-" 3*!5 #*,'* "&*5' !*-
 )*&%#0- )*!.*-- ",* )4*"'5# -%*2,–%)"#- -!2--–)#*1 ", -6&(-- )(# "%&)'
 54:)*%*2537- 93#*! 9*#,'# !%#-" -#'&- -#,-- )#*' )! $%"%'5- 1+,5-–%)# "( "-&*.%%#
 &.%%" "*6% -%- "*5.( #%1%5- :! %"*!* "&'! *-,%5, )*&,+!- )! 9*#,'# !%#-" $-%"(

55.-&.%%" 3*( %!36 !" *! &,+!–%! -)( &,! "&)*% -"*38 )%+*"' -!2-–)#*1

.&5!5" #!$3# 70 "%(" *!&  52
.48 4&+–)) 9"-" *!&  53

 RESTATEMENT (THIRD) OF RESTITUTION AND :*!& )*&%#0 )*!.*- ", -3%5-–)5!# ,*5%,"  54
 "%(" "PALMER $8 *!& .UNJUST ENRICHMENT § 24 cmnt. e (Tentative Draft No. 2, 2002)

.35-—346 75(# "4 ,'- "%(" "DOBBS 1426 75(# "4 ,'-
.355 75(# "4 ,'- "%(" "DOBBS  5.

 "*", 9%(4&45# ,*5%, %6&3 %), 9%# &*'#" /%&. — 1 -58*3# #%1%5- — 9#*!& $! "/6  53
 ", (.*5- ""6- )') %7! "*%26," )*'+ -"%(*5 /! )&'!-5 &)*% *" -"%(*5 )'!- &,!
 )%)&#'-  )"(*)-  $!  :!  "-2*,!&-  /&3#  &'#%  !*-  "3#"#  )*&%#0  )*!.*-  9%8#  %*+%,
 %!67 9#*!& *%+", "%+*"' ""6 )') .)&'!- /&3# -5*"8- )%)&#'- )"(*)- 95 -214 -#
 &'*# -%- !*-, 96)%% "-#*& "( *! $&*#(# &.%, -!2--–)#*1 !*"5 "( *%26,5 $*",)"

.&)*% -"%(%- ")&'!- ,*5%,- /&3#
.4- ,'- %&'!, 1041- "&5!5" #8$3# 70 "%(" *!&  54

 1041# 9"-" 9*3%%, %*,%&- 9*2825# ,5),-" 9)%2 "'*6#–$%#%1%5 -56 ,% &,!6 "9%+*"'"  55
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 "*%062  %**,  )!"(-#  )!1#)5-  -!2-–)#*1  -2-2"  -54  $-#,  $%&45#  "%&'&0'
 '**&- ,*5%5 $( 4& #%1%5" $*",)- )#*'# )!," "/6# ;*+'% $! "-2-2" &,+!" ;"5*5
 )*"%72- 9*6%0 )'+*% /6# .-)*&.**%- )(# !"* "$%062- )&%65 )(# -!2--–)#*1 )"#45
 "#%1%5-  )#*1"  062-  "(  3*#(,  )&%.%  &,+!"  ;"5*5  "-,(%%  /6  $!  56."%("  &!*),
 6-.-#%1%5-  )*"%(+-  )*#4(#  062-  ",  *%**,#  )4*"'5#  -%*2,–%)"#-  -%%"(-  -#*8#
 *,6&% 93*(%% -7 &,! )*5&%+ *#, 4*, ')+)%, '%2-" ,% 96–"(* "&%'0 -%-% -7 3*#(,

61.%3%%5 9+*!# #%1%5" &#(*%, $*",)" -&*5)# 062# #%1%5- )*%*67 )!
 9)%2  9)*(.5!#,  $%6&3  )8.-*  &)%-–)6&(-  9*6%0  ",  *"(*+  9+*!  ),'5-  $,"
 "&!)5- )%26*) %*2%,* -(&+-- )40+- "-%%2#-$ 3–1 )*58*3" #*,2 "-7 9*6%0 "( &#8)-"
 #4( -!2-–)#*1# -6*7 $%2-2 ", )&38*5 -.*#4 ")*58*3- ,*",5 )'! "6# .#-5!)-#
 .-.*#4-  %&#'  ",  9%(4&45-  )'#,-#  )!1#)5  *7  -!2-–)#*1*  "#%1%5-  ",  *)*"%(+
 $%2-2- ", $)*%&'!" 9*%"(- "*#8- )! -**-), !%-* ""42# 935*!" )2)%2 *7 -!2-–)#*1
 *,&32, )*&%#0- )*!.*-# $4"' !%- $%2-2- ", $)*%&'!" )+0*2 -"#85 .#%1%5- %+"6

 -56 ,% &,!6 ")*%8*.%% )*(%#) ", $%&45# &&*()-" -%*,( -"%#45 -"!, .62 ,'- 3%",
 JOHN J. :*!& ./6 $," ,&32 $-5 3'! 4&* ")%8*.%%- -(%#)- ),8-" $%%&,+! $%35(*5

.COUND ET AL., CIVIL PROCEDURE, CASES AND MATERIALS 707–708 (6th ed. 1993)
 41—4- "46 #3$-2 3'+ "$*(* /.0#%* +%0%''.) )%%#(+) $& -%0" 543-863 !'(" **,-  56
 %!67 &>'!" /%%,- 121+ *5, "( $,&, $3! %6 9*%"(- 1+,5-–)%# (#4 -7 9%%2(# .#2---$
 4&  -,(%%  &7'--  (*.%#  /!  "-"!  )*!.*-  *60'2  *255,  121+-  "(#5  *%)*!.*-  &7'-"
 "%3#-"$ $*,%&- $.(5 *(#2% -"!, %!2)#* "121+- 9%8# $%8*"5) "#4% 121+- "(# &,!6

.#-%8*"*261- ", -)&%655
 ", *%)*%*67 "( 985 &,*%#, 3*#(, 3.%6 &%#05- "1..#C$ 70 "4 ,'- "%(" "PALMER *!&  6-
 RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST ENRICHMENT § 24  :*!&  96  .(#*)-
 )28- $," )*!.*- !%.*- (#*)- &,!6 *%+–"(, "cmnt. e (Tentative Draft No. 2, 2002)
 .062# &,*%#, 3*#(, )"#4" $%)%(" "#8*) *", -#,-- )(%#) ":)*,5 ,*6&# 0&12%!
 $%0%5 &*#(# :)*,5 062# $%&'!- $%&%%3- ", $4"' "( 3*#(," %!67 :)*,5 &%%3, /6"
 &#(5 !,2 $-#, )*&%6, %53 *! $%&*+%, &*#(# 96* "062# %0'%- *4"'" &#(5 $"%,,

.Bennett v. Bennett, 84 Miss. 493, 36 So. 452 (Miss. 1904) :*!& "*4"'"
 *'*)%+ 33*() 92%8# $%2-2- #*%'* -!2-–)*#*1 &*.%% ", -4%14&+ $! !%- )2%%2(5 -"!,  61
 ",  9*6%0-  %2+5  $%%"!%.21*+  $%2-2  "(  98%  &,!  #/&*.  *#  9%!  $*%6,$  '*1%#  4*,  ",
 -5 !%- -7 &,4-# &&*()-" -"*"(, )+0*2 )%5*,%% -"!, .-!2-–)*#*1 9%8# &)%–%5*",)
 $%'**&- ,*5%5 )(# $! "",5" — 957- :*"' $( -)2),- -2-2- ".! -!2--–)#*1 $! 9%3-
 %3 .$')+" $*45- 9!6 !", "*7 -%(#" $%2*, )*2*&)+ "( #*,'" 9)%2 .3*( )5%%4 -2%! !%-
 )*&,()- ", -2%3 %#8" &)*% )%""6- -"!,- 9%#" *7 -"!, 9%# )5%*05 -#&4 ,% %6 &5*"
 )*%(# )&&*(5 -#'&- -#,-- )#*' "&*5!6 .1+,5# !"* &,*( )%%,( %2%3 %+–"( )%257
 &5!5# 9"*6 )! &*)+" %)2**6# 9%!* "$%&'! $%&,4-# $8 94"'# )*5%%4- ")*#& )*%5*,%%

.-7
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 &)%-–)6&(-  9*6%0  )!  )*)%'+5  *%3'%  )*"#85-  %),  .-!2--–)#*1  ",  -&*.%%  $,"
 $*",) 9%# -&DE- )! $%2-2" 9)%" ,% "%-0&9)+–&( 9*6%05 (25%-" )25–"( .$*5%2%5"
 #&!)5- )%26*) %*2%,$ 3 -58*3# .#%1%5- )#*1" $,*6& "( 3*#(, )&%.% 9%#" %3%%5
 )%%5&+ $*",)# :! %"*!* "%*!& &6, $*",)# )!," :! $%2-2- )! #%%'" ,%, 96)%%
 %*+%," %!67 -%- !" 7!,$ *%.5!5# -'".-–%! ", 9*6%0 *5.( "( "12 #%1%5- 96, "9*6%0
 ,6!-( "*4%, )! 9*#,'# !%#-" ,% )*58*3- ,*", "6# ":*0#" .#*%)*!.*- 9%8# *-,"6
 *!  -!2-–)#*1  -)*!  &.%%"  "*6%  -%-  &'!  *-,%5,  )*&,+!-  )!  "&5*"6  "%-&-)/69++

.&)*% )*6*52 )*!.*-# )%+*"' -!2-–)#*1
–)*5! !.52# *%- !"*"%! &)*% )%)%%(# -)%%- 3—1 )*58=3 "( -#,-- )#*' )"'-

 .)4*"'5# )*%*2, -!2--–)*#*1 *%- *"%! *! -!2--–)*#*1 )6&(-" )*%#%14%%#*! -3%5
 -%- !" 4&!+- $*%4* "*%(4&45 "( 4&!+ -2*# 9#*!& -%- #-%%2#-$ 1 -58*3# *"%! "/6
 %-,"6 -#,- )#*' "%'-" $*45 -%- !" %7! "$%26,- 9%(4&45- ", $%%**, "( (%+,5
 %>504A5B5  $-  $%2-2-  &,!6  ")!7  )5*("  .-!2--–)*#*1  ",  &)%–)6&(-"  ,,'-  #4(
 )43.*5  -#,-  ",  -#'&  -#*'  )"'-  ")*%&'05  )*5&%+  *!  $%40(  %,2!  9*86  "$%'**&
 9+*!#  9%!  -7  8*05  $%2-2"  96,  "914  &)%–)6&(-  ",  ,,'-  -"!  $%&45#  .3'*%5#
 95 $%2-2- 9%(4&45- %"(# "6 *"%! "",5" "/6 .$%%#%14%%#*0 $%5(1 *! )*+3(- %0*+%1
 -#%1%5- )*"%(+- #4(* ")*&%3* $%3&,5 $%&%6,5- $%40( %,2! *%- -#%1%5- )*"%(+-
 %7! "$-%062 ", $%&6*,- 95 $%#*8 $-, )*&%6,- %53 -#*8 )! )*"(-" $%"*6% *%- $-

.%35" -"4 -)%%- 9-# *67 $-, -!2--–)*#*1 )6&(-
 ),4#)5 -#'&- -#,-- )#*' ", -)"'- #-&%5,- )&#'$ 4 -58*3# "-5*3 9+*!#
 &*(%, ))'+- $! .-!2--–)#*1 ", -)6&(-# )*3'*%5 )*%(# )*&&*()5 !" 96, "-%"!5
 )&#' ", -%)*&%, )&%6," 0*'%%" )2)%2 $%2-2- ", $-%062 '*1%#" )*,&32- )*%5&+-
 %7! "#*" -**, *!$ -&%6,- )*!.*-# $%2-2- ", %0'%- $4"'5 --*#8 *7 -)'+-* "-&%5,-

.%,*4 &&*(" &*5! *2%! -"! )*!.*-# )!," $#*%'
 9)*! 1*42" ;"5*5 %6 $! ")*+0*2 $%6&3 %),# 9%14-" 9)%2 &)%-–)6&(- 9*6%0 )!
 )*%*(1"  3'*%5  ,,'  $%%4  $-#,  $%&45#  "%1(+  8#6+  &$–03  .3#"#  $%8%&'  $%&45#
 "$%-*#8 $- )!," $%2-2- *,&3%% $-#, $%5*",)- &,!6* "-!2--–)#*1 ", -)6&(-#
 9%8#  $*",)-  )%%#8"  ,!&5  &)%-  9)5#  )%&*#%.-  )*,&-  ",  -#*&%(  )!  "*4,"  9)%2
 %6 9*(%1- )! ,%"'-" %36 :! ,% *7 /&3# .-&.=%, %2+" :! "-!2--–)#*1 ", -&*.%%

62.$&*.%% )! 955" *! $%%&*#%. $%&.*5 &.%%" -6%&., !%- -3#" )%&*#%.- )*,&-
 ",  -&*.%%  9%8#  $*",)-  )!  )*2)-"  $%5%*05  $%&45#  9)%2  "%#1(+  8#6+  &$–03
 $*60-, /6" )*3( )**-" -%*,( *76 -(#.- .&*.%%- %2+" $%2-2- ", -(#.-# -!2--–)#*1
 9*6%0, /6 "*67% -#, -!2--–)#*1 ", -%%**, "( -"*( *2%! )!," $%2-2- *#%*'% *#,
 !%- -(#.- 9*2825# )*%)%%(#- 63.*5.51.% -%5*2*1*!# -(%8+- ,,' :!* &)%-–)6&(-
 )%%(#* "$-5 ,&3%%, $*",)- ))'+-# $)(#.- )! *2)?% $%2-2-, 9*6%0" :*,' !*-,

.&5!5" #*$3# 70 "%(" *!&  62
.&5!5" #8$3#–* #!$3# 70 "%(" *!&  63
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 -(#.-", !"! ")%!,' !-) -(#.-- $! /6 "( &#8)-" %"*! 9)%2 .&)+%) !" )*"%+1-
.$%!)) !%- $! &*&# -7 9%!* "-5.( ",5 )*2*&0' ,% )%!,'

!00"2% !&6%! $%0%'* .3

 ")*-*#8 9- -#'&- -#,-- )#*' ", -)+%6!# )*6*&6- )*!.*-- $-#, $%&45 $)*!#
–!" )*%-" -"*"( -#,-- )#*' ", -)+%6! ")*6*52 9-# $%6*7 $%2-2-, -!2--–)*#*1*
 -#,-- )#*' %7! "-+%6!- )*!.*- "6 )! $%2+5 #%1%5- $! "&)*% 4%*35 9+*!# .)%!36
 )6+-2 -#,-- )#*' "-"! )*!.*- $%2+5 *2%! !*- $!* 1)&)*%5" -"! $%&45# )6+-2

64.-"%(%–%)"#"
 &,!6* 3%'! *2%! 9-#*8 &,!6 "$%#& $%2-2 9%# )*&7*+5 -!2--–)*#*1 &,!6 """66
 -#,-- )#*' ", )%,(5- -)*#%,'* ")*"38 -%%#8-* -'6*-- )*!.*- "914 (.*55- 9"3*8
 "$%26, %+"!# $, &#*3 *"%! -"%(% -#,-- )#*' -)%%- !" #-%%2#-$ 1 -58*3# "/6 .-214
 -2),5  -%-  -"3*8  *"%!*  "-214  -)%%-  $-5  3'!  "6  "#45  -%-,  -!2--–)#*1  *"%!
 &,!6 "%35 -"*38 -2%!* )&38*5 $%2-2- ).*#4 &,!6 ")!7 )5*(" .*-(&" 3'! -2-25
 -#*'# -&6- %7! ""42# -)*! 3*35" 9)%2 &,!6* )%0'% --*#8 -2-2 "6 ", -!2--–)#*1

.-"! $%2*&'! $%!2) "( )*2(" )*%*,( 4—1 )*58*3 .)43.*5 -%-) -#,- ", -#'&

3%#! 4%121/ .4

 -!2--–)#*1  ",  -&*.%%  "(  -560-"  (%8-"  $%"*6%  $2%!  $%2-2-*  #%1%5-  $%)%("
 $%6&3# -!2--–)#*1 ", -&*.%% )! &,+!5 4*,- 9*2825 /! ")*-*#8 -40( )*!.*- #4(

6..-#,- )#*'# &%6-" 9%! -"! $%&45# .)*%+*"'
 &4#" $%"*6% *%26,* "*%(4&45 "( 4&!+ $%45 9#*!& "#-%%2#-$ 1 -58*3" -%.!%&**#
 )#*' %3("# :! -7 -&45# &)+%-" -&*!6" -%*,( )*"%+1- )%%(# .*255 )*2-%"* 4&!+#
 )*06" *7 /&3#* "*255 -2-2* 4&!+" 0262, %5 "65 $*",) )*#8" "*6% 9#*!& "/6 .-#,-
 %35 -&4% )*%-" -"*"( $*",) )%%#8 ", *7 /&3, !"! .4&!+- ", *)54- )*!.*- )!
 )#*'  )"1-  63.4&!+#  $-",  %5*%5*%-  ,*5%,-*  #&-  $%2-2-  &+05  #4(  "-"%(%–%)"#*

.&5!5" #3$3# 70 "%(" *!&  64

.&5!5" ##$3# 70 "%(" *!&  6.
 (sunk costs)  -(*4,  )*"(  9-  -54--  )*!.*-  4&!+-  )54-  &'!",  /6"  #"  $%,"  ,%  63
 $! "-,(5"* "&%'5# )*+4),5 92%! )*(*#4 )*%*"( ")5",*5 )*&') $( 4*,# .-(*#4*
 %7!  "4&!+-  )47'-#  )*2),5  )*!.*-  9%!  $!*  "$%4&!+  %"(#  9%#  )5",*5  )*&')  ,%
 .)5",*5 -2%! )*&')- )*!%.5#, !"! .0+! -%-% *# ,*5%,- 9%8# -#8%%, %)*&')- &%'5-
 &%'5 )*#8" 9#*!& "6*% "-58*3#, 4&!+" $%5",*5 $%+%"') 9%!, &'!5 "%+%.+0 9+*!#
 JEAN TIROLE, THE THEORY OF INDUSTRIAL :*!& .)*(*#4* )*(*4, 9- *%)*!.*- "6 $! :!

.*22*%3 $*')5 8&*' &)*% 1&*+5 9*%3 .ORGANIZATION 280 (1988)
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 )*%0'%- $-%)*!.*- -#*8# *! $-%(4&45 /&(# -%%"(- -#*8# $%2*,- $%2-2- "( -#,-
.&)*% -#&- %,(5 9*&)+ )**-" -%*,( "$%%2,- 9%#5 /*52- &*(%,- %+" "4&!+- )54-#

 .)*"%+1  ",  )*%(#"  4*,  )*2*&)+  $%&,+!5  &,!  $%2*2825  &.*%  44*'5-  $%)%("
 &,! $%121+ %"(#" -28- 4+05 -7 9*2825 .$%121+ $*,%&" 9*2825- !%- /6" -#*1 -58*3
 ", )"*6%- .4*, )*40( /&3 $-%)*!.5!# ,*5%, )*,(" -.*&, %5 "65 $*",) $%#*8
 !%.5-"  $-%.%&5),  '%1#5  $)560-  !"#  $-%)*!.5!#  ,*5%,  (*25"  $%121+-  %"(#

.$%"%(% *%-%
 .)*"*#8  ,%  4*,-  9*2825  )*(.5!#  -!2--–)#*1  )!  &.%%"  &,+!  -%-  %6  9*(%1"
 (25%-"  $%2-2-  *.&  *"%!  %6  9*(1"  &,+!  -%-  *2*3%2,  )*58*3-  95  4"'#  "-&*!6"
 $%(#)2 $- 92%8#, 8*0- 95 -!2-–)*#*1 ", 9&*.%% &,+!"* )*"%+1- )%%(#5 -"%')6"5
 9%# "&,+!"* "$%+)*,5 #$%40( *!$ $%&*85 %6&*." 38!)-" $%"*6% *%- $- "$"," -)(
 $-%"( )*+6" 9%! — 9*(%1- /,52 /6 — /6%+" 64.-!2--–)*#*1 ", 9&*.%% )! "&)%-
 !" *+%3(% $%#& $%2-2 :&4%(- )! ;%5'5 -7 9*(%1, !"! .*,4#)- !", -!2-–)*#*1
 -#*'- .-#,-- ", -#'&- -#*'- -245, )*2*&)%- 95 )*2-%" )!7 $( /! "&*5!6 38!)-"
 "( $-%3%–"( :3(*% )*#*&4 $%)%(" &,! "ad hoc 9*&)+ $-" )4+05 -#,-- ", -#'&-

.)!," *.+'% !" 9-#, )*2*, )*%*"(# /*&6- "*" -5*3 *! %30*5 9*&)+
 -!2--–)#*1 $-#, $%&45# $8 )&6*5 )*%-" -6%&. -#,-- ", -#'&- -#*'- $!-
 $!-  "",5"  ?$%2*,-  $%2-2-  95  $*",)  %3("#  :!  #%1%5-  %3%–"(  &.*%)  &#*35  -#,
 -%-% *%)*'*4"5 $%!2 $%'**& &.*4* $%&*85 )2*6," /*50 9*%24 $%4- &,! $3!, %*!&
 "%"!%3%! $"*(# ?9*%24- )54- #4( -"( $-%(4&45 /&(, $%26,- 95 $8 $*",)" %!67
 -+%6! )*!.*- &3(-# :)%#*%' -&*!6" !%- *7 -"!," -#*,)- ")%"6"6 1#5–)3*425
–)*#*1 )52+- ", %""6 9*&4%(# -&6- "-!2--–)*#*1 ", &)%–)6&(- ", 9*6%0 &3(-#*
 $%(.5! 1*42" 4& !" $%"%(% $%.%&5) $%#%1%5" 4+05 -%- -76 9*&4%( .43.*5 *2%- -!2-
 65.-!2-–)*#*1 ", )%"5%1+*! &*.%% )5&# &*'#" :! !"! ")5%*05 -!2-–)#*1 &*.%%"
 %3("#  $8  *&.*%%  &#*35  9-#,  -!2--–)*#*1,  '%2-"  9)%2  $!  "%"!%3%!–!"  $"*(#  /!
 -#'&-  -#,--  )#*',  /6"  #"  $%,"  ,%  .%2*%'  *2%!  *76  -#*'  ",  -5*%4  "-#,-  )#*'
 96" .3&+2# -&45* -&45 "6 "( !"* "$%&45 ", )*%&*814 "( -"' -7 &5!5# )(.*5-
 -#,  -!2--–)#*1  )!  &*.%"  $%.%&5)  %3  &5-$&2  ,$-(!  ,%  $%#%1%5"  $-#,  $%&45#

.-#& -2%! *7 -#*' ", -)*%2*%' "-#,- )#*' %3("# :! &#*35
 -#,- )#*' ", -)"'-" $*45 9%! -7 9%(5 -&45#, -!&2 ?9*%24- )58*3 %#8" -5*
 /&3  $%26,-  95  &%'5  9*%24-  $%45  -#8%  $%#&  $%&45#  "%&'(#  .9*%24-  $%45  )#*1"
 *)*!  ;&5)"  /6#  -%-%  %3*  "9*%24#  $%&.*5  ,*6&"  *!*#%  &,!6  $5%(  -,(%,  )*40(-
 -&*.%% 0*'%%" -43.- 9%! $%#& $%&45# "%&)' .#-"%(% *7 -54- &,!6$ 9*%24- )! $%4-"
 -2#2  -%(4&45  "(,  )%&*#%.-  )*,&"  $8  96,  "3#"#  9*%24-  $%45"  -!2--–)#*1  ",
 9)5  .&#*35  -#,  -!2--–)#*1  ",  -&*.%%"  -5*&)  ,%  "$%+0*2  $%5&*8"  96*  "9*%24-

.1-4 ,'- 9"-" *!&  64
.JOSEPH E. STIGLITZ, ECONOMICS OF THE PUBLIC SECTOR 131 (3d ed. 2000) :*!&  65
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 $*",) )**-" $%%*,( *%3%# $"*6 $%'**&- )&)*-* )*,&- %3%–"( 9*%24- $%45" 9*%,%&-
.*%3%–"( 9*%24- )54- #4( *&.*2, -!2--–)*#*1 9%8# $"*-

$0(%"08! $%#(! .5

 -" &%)*-" ,% "-!2--–)#*1 )! &.%%" &)*% -5%!)5- !%- )%&*#%.- )*,&- &,!6
 !4**3* "#.5- -7 !" $%#& $%&45#, !"! .-#,- ", -#'& -#*'# &%6-" !"* ")!7 )*,("
 &.%%" &)*% $%!)5 %5 -"!," -#*,)- .%&*#%.- &.*5- )! &.%%" &)*% $%!)5- !*- 1&+-
 )*2.'-  ##$  1(3%5  #!$  :$%5&*8  -56#  -%*")  —  1&+-  *!  )*,&-  —  $%%&*#%.  $%&.*5
 ,% .-,(5" -6"- $%"(*+ -"! $%5&*8 3.%6 9'#2 )*!#- )*&*,# .9*5%5 #8$ 1)*%"%",
 "(  $%3#6  $%5*",)  )%,-"  -"*"(  -#,--  )#*'  $-#,  $%8%&'  $%&45#  %6  &*67"  :!
 %3%–"( -!2--–)#*1 -&.*% $&1# )*,&- %3%–"( %*,%&# -)"'- )! )*2)-" 9)%2 "1&+-

66.#%1%5-

36&/ (()

 -%*,(  $3!–%2#  ).*#4"  %&*#%.  &.*5  &.%%"  &'!  *!  -7  -&45#  43.*5  $!  -"!,-
 )! &.%%" ,4#5- 1&+" &,!5 &)*% #& (3%5 ,% )*,&" $%)%(" .)#6&*5* -,4 )*%-"
 *)*!  &%#(-"  )*02"  %*,(  !*-  "(3%5  ,%  1&+"  &,!6  ./*+-  #.5-  $%)%("*  "&.*5-
 !" !*- /! "*&*.%% 9*5%5 $," *! %&*#%.- &.*5- &*.%% $," "*(+" -)*! (26,"* )*,&"
 &.*5- ", &)%–&*.%%# 3'*%5 9%%2( *" ,%, 1&+# 3*,'" -"*"( )*,&- ./6# '%".% 3%5)
 )*,&"  "9%+*"'"  1--.&*.%%-  )*%*"(  "6#  !,*2  *2%!  1&+-  &,!6  3'*%5#  "&#*35  *#,
 $%&45- "6# .&*.%%- )*.%'2" &,!# -%"! -2*+- 1&+- ",5 -2*, -6&(- )*%-" -%*,(
 :!* $%"%(*5 $%%&*#%. $%&.*5 &.%%" $%1&+ 33*(" -%*,( -#,- ", -#*' )"1- *""-

.$&*.%% )! 955"
 $%1&+" "%(*% &,! "#1 -58*3$ $%*05 $*45# -2#5 ", *)%%2# )*.%'2 "( (3%5 "/6
 &,!#  $8  /6  .)*,&-  ",  -)"'2  !"*  "1&+-  ",  *)"'2  )*%-"  %*,(  "-#%#0#  $%+0*2
 .#2 -58*3$ 9%(4&45" -(&+-- )40+-5 $%1&+ ", )%0'% 914 &+05" '5.), )"(*)"
 )%4*'–%)"#  -(&+--  *#,  "3'!-  :$%#.5  %2,  9%#  9%'#-"  ,%  *7  -2*&'!  -58*3"  0'%#
 $*45 ,% "%2,- 95 "%3#-" "9*,!&- #.5# .)%4*' -(&+-- *#, "&'!-* 13&15 -**-5*
 *)"*(+ )! 4%0+-"* 4*'- )! :*6!" '*6- )"(# :!* (3%5- )"(# !%- )*,&- %6 9*(1"
 $(1 ,% ")*%&*#%.- -%)*#*' )! -!"55 -2%! )*,&- $! "-7 #.5# $8 /! .3&15- ",

.62 ,'- 3%" 1041- "%(" *!&  66
 $%%&*#%. $%&.*5 ", $&*.%% 4%3.-" %36 !"5)-" $%6%&., $%!2)" &,!# )*2*, )*(3 ,%  1--
 9(*1-  ".1  ,'-  "%("  "-2%35  4&#  *!&  !,*2#  4%5(5  9*%3"  .)%&*#%.-  )*,&-  %3%–"(
 )*%*")*  ")*%6&(  )*(&6-"  )*,&32  $%%&*#%.  $%&.*5  ",  $&*.%%#  )*40*(-  )*%&*!%),
 )+!*,  )%&*#%.-  )*,&-,  )*&15-  95  $%&782-  $%%#%15&*2-  $%"*4%,#  &#3  ",  *+*0#

.8%,-"
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 8%,-" )%+*"' /&3 .-#,- ", -#'& -#*'# -&6- %3%–"( )!7 )*,(" 1&+- ", *.*&5)#
 ")*,&- 95 )*&%#0- *%)*!.*- 9%8# %*+%, (*#)" "(+, 1&+" &,+!" !%- -5*3 -!.*)
 *&%6- )%&#-–)*.&!# .)*,&- -&%0'-, )! -,(* )*!.*- 1&+- !%.*- -"3'5 ",# &,!
 "#4" $%#& *2-2 -255, -(%#) ,%8- &,! (#*) ", *)*67# $%3'! $%&45# 1+,5-–%)#

1-1.-2%35- )+*45 /6 "( &6,

%-&0&0' %-).1+ (!)

 9)*&.**%-  !%-  $%%&*#%.  $%&.*5  ",  $&*.%%"  &,!#  &)*%#  )*3%&15-  )*%(#-  )'!
 $&*8- )%&*#%.- )*,&- ""6–/&3# -%-) -"! $%&45# 1-2./6 #8! )*%"%", )*2.'- ",

.%&*#%.- &.*5- )! &.%%" &)*% $%!)5-
 &!)5-  )%26*)  %*2%,  ",  -58*3#  ,5),2  ")*2.'--  "*4%,  )!  ,%'5-"  )25–"(
 #%2),  )+0*2  -%%2#  &,+!%  &!)5-  )%26*)  %*2%,  "*7  -58*3  %+–"(  "&*676  .#3  -58*3$
 )&%.%"  "%#45#  %6  -)(  '%22  .)%(%#&-  -5*4#  )*&%3-  %"(#"  )%)*(5,5  -!2-–)#*1
 -"!  $%472  .)*&'!-  )*&%3-  %"(#"  $%2*,  $%472  )+0*2-  -%%2#-  $*&8)  -!2--–)#*1
 )"38-#  "",5"  "!1#)-"*  "&)*%  $%%,'*5  $8  /!  "$&4%(#  $%%1)0!  )*%-"  $%%*,(
 -!2--–)#*1 &.*% "$%.*+5 $2%! -"! $%2*&'! $%472, -'2-# .-2*6,# $%&*85- )*+%+.
 &#3 ", *+*0# $! $8 &!)5- )%26*) )! )*2," )*02" "*"( !*-* "$-5 $"()% %1&+-
 %!67 -%-% -!2--–)#*1 &.*% $! "9#*56 "$.()% -7 9*6%0 ."%(*% &,!5 &)*% %*2%,- 4%7%
 )*+." ,% ")!7 $( .-#,- ", -#'& -#*' ", -'*65 $%2*,- $%2-2- 95 $*",) )*#8"
 —  !%#-"  -6%&.  -)%%-  *!  —  -!%#-  "&!)5-  )%26*)  )!  -)2%,  $!  "9*26)-  )*,&,
 &.*%, &'!5 "*75 -&)% ."%(" &!*)5- ,,'- )! 9)5" %36 ,% /6# .9*#,'# -"! $%"*4%,
 )*2," 9*26)- )*,& (*26,# *%)*!.*- %*0%6" &)*%-–"6" %!67 -%-% %1&+- -!2--–)#*1

."%(*-" -%*,( -#,- )#*'# -&6- "&!)5- )%26*) )!
 $%472  $&8  #8!  -,(2  &,!  -!2-  )#*1  &*.%%  9%8#  $%1&+  %3%  "(  $*",)  )%%#8
 $%472- "6 )! $%5%2+5 -!2-- )#*1 %&.*% &,!6 *"%+! ")%)%%(# )*%-" -"*"( "$%&'!"
 -#& )"(*)-* )"(*) &'!- *4"'"* 472 &*#%.- 95 4"'" &.*% $3! $! "/6 .$%5&*8 $-,
 "*"( $%2-2- 95 *# -67%, %*.%+- "$&8, $%472- "6# $3! *)*! !,*2 $! $8 "472- 95
 -&#'#  )'!  -.*#45  9*55  ",  -&#(-"  !%#-"  /6*  "*)*"%(+  )!  &%#8-"  *)*!  9#&3"
 "( )*,(%-" -6%&. -2%! ")%)*(5,5 !%- &,!6 "*76 -&#(- """66 .-#, )&'! -.*#4"
 7&#"/! "# &6*) -#,- ", -#'& -#*', (.*5 96" 1-3.-2%35- %3% "( !"! $%1&+ %3%
 &,!6 *%"!5 9#*5 -7 %!2) .7&&%-3/'/ 7&"9) 7#*! 8-#4 -)&( +()++ %!-2 #-.&& 7+!'

 Scott J. Jordan, K@&2<'() K--/2(+GT, >++ -/ "(H'2/(5+(-&% 7%&'(-'88, 0(<+2 &  :*!&  1-1
 30*5  .72'H&-+ K--/2(+G F+(+2&% ?4+/2G, 14 B.C. ENVTmL. AFF. L. REV. 287 (1986)

.$%&45 ", -76 8*0" &'! %&,+! 9*&)+ !*- )%8*.%%- -2(#*)-
.JOHN G. HEAD, PUBLIC GOODS AND SOCIAL WELFARE 184–210 (1974) :*!&  1-2

 Lee Anne Fennel, 72/$+2-G &(< P&%8 ?/2-,, 116 YALE L.J. 1400, *!& "*7 '*&# 9*(%1"  1-3
.1450–2
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 *%3%  "(  $%52+*5  $%472-  $!  $8  $(1  *#  ,%  /!  "$&.*%  %3%  "(  $%52+*5  $2%!  $%472-
.$!*"5#

,-/&/ (*)

 $%#,*)-  .#%#!–")#  )00*#5  -2*6,#  ),'&)5  #-&%5,-  )&#'$  4  -58*3,  '%22
 $8 .-(%,+- %2*6%0 )! 3%&*-" %36 -2*6,# $%&1*, )*"%"# #%.-" -%%&%(- 95 $%,&*3
 )!7 )*,(" #&0" -%*,( -%%&%(- ")%"6"6 -2%'#5 -&*!6" )43.*5 $%&1*, )#.- $!
 )*'%1#- &*+%, "-%%&%(- ", )*%#%.4)- )*"#85- ",# "-,(5" .$%"#8*5- -%#!,5 #4(
 )#.- 96"* "&%(# )*5%%4)5- )*&'! )*#*,' )*%*"%(+ 9*#,'–"( !*#% )00*#5- -2*6,#
 ')+"  &,+!  -%-  -&*!6"  1-4.)%"6"6  -2%'#5  )43.*5  +)&(  -&%,(-  -2*6,#  $%&1*,-
 "3#"#  $-5*  ")00*#5-  -2*6,#  $%#,*)-  95  05  -#*8  -%%&%(-  -%+–"(,  9*5%5  )1%,
 )5%%4 -2%! *76 -1%,, !"! .-)#8, $%0%5# ,*5%, /*) -2*6,# 9*'1%#- )5& )! -"(5*
 -2*&'!  /&3  1-3.-7  &5!5#  (.*56  -#,-  )#*'#  &%6-"  !%-  )%+*"'  /&3  1-..""6–/&3#
 )*.4-" ;"!%) -%%&%(-, %"#5 )%)&#'- -'**&- )! -"%385- -"*(+ (*.%# &,+!) *7
 &%)-" %*!& ""*(+" )%,(5 )*&,+! -%%&%(" 9%! &,!6 .)00*#5- -2*6," &)%–%#%.4)

1-4.)%1&+ -57*%" "$%5%*05 $%&45# "*7 -"*(+

 )*026- %"(# %3%–"( $%6&.2- $%%&*#%. $%&.*5 955" )*'+ )*12" -6%&. )*,&- %6 9(12  1-4
 Richard  :*!&  .-#%#0-  &*5%,"  )*,&-  ",  )*%*"%(+"  0'%#  -)"(*-  *7  -2(1  .)*-*#8
 J. Lazarus, 7.2,.'() W"(H'2/(5+(-&% X.,-'3+YJ ?4+ E',-2'L.-'/(&% "88+3-, /8

."(H'2/(5+(-&% 72/-+3-'/(, 87 NW. U. L. REV. 787 (1993)
 “Business Improvement  )!&42*  ")*3'!  $%&(#  )%&#-–)*.&!#  )5%%4  -5*3  -4%14&+  1-.
 &*7!# $%40(* $%062 ", $%"(# -#, )%&*#%.–)%1&+ )*+)*,# &#*35 .(BID) District”
 &*7!-  ",  *5*0&+*  *4**%,  "*'*)%+  "*)4*7')  )!  %#%14"*4  9+*!#  955"  $%1%"'5  $%*05
 .)%12**"&-  )%5*45-  )*,&-  95  -650-  ),&32  "$4*%  96!  BID–,  %36  .$-",  %&'05-
 ")%5*45- )*,&- %3%–"( !"%55 $%4+*05- -"! "( $%+%0*5 &,! $%)*&%, 4+05 BID–-
 The Los Angeles :*!& 1*&%+ &)%# .$%40(-* $%062- %"(#5 $%#82- $%0%55 -,(2 9*5%5-*
Downtown Center Business Improvement District Home Page, www.downtownla.

.com; Downtown DC BID Home Page, www.downtowndc.org
 /! $%#,*)- %3%–"( -,(%) -&%5,- )&#' ", -%)*&%, )&%6,, !%- )+0*2 )%&,+! /&3  1-3
 -%+–"(,$ -2*,!&- /&3- -2%8#, -#%0 -)*!5 -5%,% -2%! *7 /&3 .-%%&%(- 95 !*#% 9*5%5-
 )2555 -%%&%(- $%&45- %2,# 96, "-5%,% -2%! #)*'%1#- )5& )! -"(5, !%- -%%&%(-

.$%#,*)- 95 -#*8 !%-, %""6- 05- 95 )*'%1#- )5& ", -)!"(- )!
 )'**&" &.*% 1&+, -!2-–)*#*1 "%4"' 9+*!# ="* ":%4( 9+*!# 955" )*,&" &,+!" 9)%2  1-4
 $%)*'+ $%%,4# "4)%-" -%*,( *76 -1%, .#%1%5- 95 -#*8 !%-, 05# )*'2- %3%–"( "$%&'!
 )*"4- 9)5 ")*5*&) 9%8# 05 %%*6%2 )&)- "96! .-!2-–)*#*1 ", &%,% 9*5%5" -!**,-#
 9*5%5  ",  -76  8*0"  )*3'!  )*58*3  9-  -5*36*  '**&  )*&15"  !"  $%"(*+-  $%+*8"  05#

.:%4(
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?0/8*! ,(+10-! 0-1$'% 7003! $(0/# 0-1$' 7%3/ #0! .6

 $%8-*2- 1+,5# !"* &,*( )%%,( %2%3# -#,- )#*' &6*) "$%!2) -,*", $%%4)-#
 *5*%4* $%%4- )&%5," -"*(+ ")*-*#8 -40( )*!.*- :-,4#)- !", -!2-–)#*1" 0'%#
 ", -)&805# :! &5,2 — -40(- )*!.*- %!2) — 9*,!&- %!2)- 1-5.%5.( 0&12%! ",
 *"%!" $*45 ,%- .-", %76&5 /#32 -**-5* "-7 &5!5# (.*56 -#,-- ", -#'&- -#*'-

?$%&'!- $%!2)- %2, 9%#5
 ", *0%0## $%35*(- $%"2*%.& %2, "( #*,'" 9)%2 .$*45 "6 9%! 7&&"+ %#&/' &()%0
 "2*%.&-* "#%1%5# 345)5 -7 %!2), -2#-- $( 3'! -24# -"*( 9*,!&- "2*%.&- .-7 %!2)
 ",-'(#+  0)-&.#+  %+–"(  .-2-2#  345)5  -7  %!2),  -2#--  $(  3'!  -24#  -"*(  %2,-
 &,!5  1+,5-  ",  &)*%  -47'  -28-  4%3.5  -0.(  $%%4-  )&%5,#  #%1%5-  ",  0&12%!-
 .$%&'!# -(%8+ /*) -,(%% &#3-, ,,' ,% &,!6 3'*%5# ",3' )&%.%# *", 0&12%!-
 &4%(#* "-#,- ", -#'& -#*'# -&6-" *(.*-, $%!2)- ),, ", $5*%4 "( 3+4*% $! /!
 -%-% $%&'!# -(%8+ ", 9*6%0- "#& *2%! -!2--–)#*1 ", &)%-–)6&(- 9*6%0, %!2)- "(
 *%)*"*(+5 *2-%% $%&'!, %*6%0- "38% "-#,- ", -#'& -#*' &6*) $! "-,(5" .3*!5 914
 $%0&12%!  ",  $)&%.%"  "(*+  !*-,  9%#*  $%%4-  )&%5,"  "(*+  !*-,  9%#  "#%1%5-  ",
 9)%2 "+)+)+ ".! $%%4- )&%5," "(*+ #%1%5- &,!6 4& "&)'+ 0)-&.#+ %+–"( .$%,3'
 "9*(%1- /,52 /6 "$%&'! $%&45# .-#%1%5- -"*(+- #4( -!2-# -67 96! 9*&'!-, '%2-"
 "-67 -#, -!2--–)#*1 ", -%%**,5 -*#8 $*60 $"," ,&3%% -2-2-, %)*(5,5 ,,' $%%4
 &,!6 4& "*') -#'&- -#,-- )#*', 3+4*% $! "9!6 $8 /! 1-6.&+),% !"* "&5'*% *#.5*
 )&%5, %!2) ", )*2#-- %),, 9!65 .3*!5 -7 ,,' $.51.% "914 &)%-–)6&(- 9*6%0

.*%"( &*)%* )*4%3.5 $%%4-
 3'! )*%-" #%%' #%1%5-, *(5,5 — !&2&/0 &/.3 5#2)&( 0' -/-&" — %,%",- %!2)-
 )! -#,-- )#*' ", -)"*') &385 !%.*5 -7 %!2) .-!2--–)#*1 ", -&*.%%5 $%2-2- 95
 0&12%! $34" 9*.& !"# $%"(*+- $%&'! *! $%&'*0 $- $%#%1%5- $-#, $%&45 $)*! "6
 )*&')- "$%&'*0 $- $%#%1%5- &,!6 .$%2-2- 95 $*",)# )*67" 0&12%!- 3#"5 %5.(

.3'*%5# )6#*05" -#,-- ", -#'&- -#*'- ", -5*,%% )! /*+-" -%*,( $-%2%#
 )%'+-" )25–"( $%4%+05 ""6–/&3# *%-% -#,-- )#*' ", -)"*')" $%!2)- ),,
 )#*',  &'!5  "/65  #*,'  /!  .-!2-–)*#*1  ",  9&*.%%  "(  *&')%  $%#%1%5,  ,,'-  )!
 )*&%#0-  )*!.*--  &,!5  &)*%  !"  $%2-2-  95  )*#8"  #%1%5"  )&,+!5  -#'&-  -#,--
 )*%+*"'  &*.%%  %6&3#  #,')-#  )*(#42  :!  -"!*$  -!2--–)#*1  ",  -&*.%%#  !%.*-,
–)#*1 )! &.%%" $%"*6%, -"! 4&* "&*.%%# %5.( 0&12%! %"(# $-, $%#%1%5 4& "#-",

.-"%')6"5 -5%,5- )! $5.( "( *"1%% ""%(% 9+*!# -!2--

.1# 4&+–)) "%(" *!&  1-5
 RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST ENRICHMENT § 23 cmnt. b  :*!&  1-6
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